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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 


DON BLANKENSHIP, CIVIL ACTION NO. 2:19-ev-00236 


Blankenship, 


FOX NEWS NETWORK, LLC et al., 
Defendants 


MEMORANDUM OF LAW IN 
‘TAMAR AUBER'S MOTION FOR SUMMARY JUDGMENT 


Dated: June 7, 2021 Respectfully submited, 
‘MEDIAITE, LLC and TAMAR AUBER, 
Defendants 
By counsel 
(s! Andrew Bisbroueh 
‘Andrew Fisbrouch, Esq. (pra hae vice) 
NY Bar No, 


Medisite, LL 
1261 Broadway, Suite 606 
‘New York, New York 10001 
Tel: (201) 452-3990, 


Attorney for Defendants 
Mediaite, LLC & Tamar Auber 
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INTRODI 


10N 
No evidence exists in the record to support Plaintiff Don Blankenship's outlandish 


contention that Medizite, LLC (Mediaite") and Tamar Auber (“Auber”) (collectively herein 


‘Mediate Defendants") ated with actual malice when reporting and publishing the news artile 
at issue inthis Itigation, Blankenship’s inability to prove an essential element of his claims with 
the requisite “convincing clarity,” or identify a genuine issue of material fact regarding those 
claims, requires dismissal of his claims against Mediate Defendants on summary judgment as a 
ratte of law. 


Ina lawsuit filed against nearly 100 media defendants, including multi-national media 


companies and conglomerates, Medisite Defendants were sued on a singular article about 
Blankenship, eniled “WY Senate Candidate Defends Horrifing Campaign Ad: ‘There's No 
Mention ofa Race’ Like ‘Negro, ia which Blankenship made national headlines for his West 
Virginia Senate campaign ad against Senator Mitch MeConnell referring to Mitch MeConnel's 
family as a °China family” and bis father‘inlaw as a sich “Chinaperson.” In the ancl, 
Blankenship was mistakenly referred to as a “felon” rather than a “convicted criminal” or a 
“visdemeanant” Additionally, Blankenship was refered to as a “felon” on multiple occasions by 


the numerous c 


efendans and media companies named in this lawsuit, both before and after the 
“Meilste Defendant's Ante, From this one reference, Blankenship accused Medisite Defendants 
and al other co-defendants of defamation and false light invasion of privacy, as well a having 
allegedly conspired against Blankenship to commit both allged offenses. 

Blankenship has not provided a scinilla of evidence of actual malice of intent to injure 
‘Blankenship, all elements required by law to be proven by Blankenship. Despite being grated 


‘wide-ranging discovery, Blankenship has not produced one piece of evidence to back up any of 
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these claims. In fact, despite the required showing of actual malice in order to prove both of 
‘Blankenship's defamation and false light claims, Blankenship did not even bother deposing anyone 
connected with Mediaite Defendants, Accordingly, Mediaite Defendants respectfully requests that 


this Court grant its motion for summary judgment. 


FACTS 

Blankenship Don Blankenship (“Blankenship” or “Blankenship”) isthe former President 
and CEO of Massey Energy Company, which during his tenure, was the largest coal producer in 
West Virginia. First Am, Compl. (heteinafter “Compl.") § 135 (ECF # 14), On April 5, 2010, an 
explosion at Massey’s Upper Big Branch Mine in Raleigh County killed twenty-nine miners. Id 
at $136, Inthe aftermath of the tragedy, a federal grand jury indicted Blankenship on multiple 
charges, including felony charges. United States v. Blankenship, 846 F 36 663, 667 (4th Ci. 2017), 
cert, denied, 138 S. Ct. 315 (2017), 

Following a six-week trial, a jury convicted Blankenship of conspiring to violate federal 
imine safety laws and acquitted him of the other charges. Jd. The district court sentenced 
Blankenship to one year in federal prison and assessed a $250,000 fine, both of which were the 
‘maximum permitted by law. d. At Blankenship’s sentencing hearing, District Judge Irene Berger 
imposed the maximum penalties allowed by law a fine above the amount set by federal sentencing 
‘guidelines, because “given the nature and extent of [Blankenship’s] conduct ... the fine range 
under the guidelines is simply not sufficient in this case to meet the goals of sentencing.” United 
States v, Blankenship, No, 5:14-cr-00244, ECF No, $89, Blankenship was released from federal 
prison in the spring of 2017. Compl. 4145. In January 2018, Mr, Blankenship announced that he 


‘would seek the Republican nomination to serve as a U.S. Senator from West Virginia. 
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‘After Blankenship’s release from Prison and during his Senate campaign in West Virginia, 
various media sources reported that Blankenship was “a convicted felon,” and many of the 
references to “felon” were made in connection to the mine disaster, Compl. § 21, 23. On May 3, 
2018, Mediaite published an article writen by Auber regarding Blankenship’s campaign 
advertisement, entitled “WV Senate Candidate Defends Horrifving Campaign Ad: “There's No 
Mention of a Race' Like ‘Negro’ (the Article”), The Article stated: “The convicted felon turned 
Senate hopeful then tried to defend the whole thing by claiming he was an *Americanperson’ 
during the Fox News debate on Tuesday, adding there are also “Koreanpersons’ and 
“Alricanpersons"”. Compl. $164. Blankenship was referred to as a “felon” on multiple oecasions 
both before and after the Medisite Defendant's Article, Blankenship initiated this action in 
response to Mediaite Defendants and many other media defendants” similar reporting and filed his 
First Amended Complaint on April 9, 2019, 

Mediaite Defendants filed their Answer on April 14,2020, wherein Mediaite Defendants 
denied taat they committed any of the offenses alleged by Blankenship and pled a series of 
affirmative defenses. Answer of Mediaite Tamar Auber (ECF # 406). During discovery, 
Blankenship served Mediate Defendants with S0 requests for production of documents. ECF # 
431 and # 434, Blankenship did not depose, or seck to depose, any individual connected with 
Mediaite Defendants, 

LEGAL STANDARDS, 
Summary Judgment pursuant to Rule $6 of the Federal Rules of Civil Procedure is 
appropriate “if the pleadings, the discovery and disclosure materials on file, and any affidavits 
show that there is no genuine issue as to any material fact and that the movant is entitled to 


judgment as a matter of law.” FR.C.P. 56(c),“[T]his standard provides that the mere existence of 
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some alleged factual dispute between the parties will not defeat an otherwise properly supported 
‘motion for summary judgment; the requirement is that there be no genuine issue of material fact.” 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). In particular, “[w]hen determining 
if'a gennine factual issue as to actual malice exists in a libel suit brought by a public figure, a trial 
{judge must bear in mind the actual quantum and quality of proof necessary to support liability 
under New York Times.” Id. at 254, Accordingly, the question is “Whether the Plaintiff has 
proffered sufficient evidence to prove actual malice by clear and convincing evidence,” CACI 
Premier Tech, Inc, v. Rhodes, $36 F.3d 280, 293 (Ath Cit, 2008), A Plaintiff also must also 
‘demonstrate material falsity by clear and convincing evidence, Pritt v, Republican Nat’! Comm., 
587 S.F.2d 853, 862 (W. Va. 2001) 

Where the court, having examined the pleadings, affidavits, interrogatories, answer and 
depositions, finds that no genuine issues of material fact are presented, disposition on motion for 
summary judgment is appropriate, Bowen v. Union Concrete Pipe Co.,299 F. Supp. 1109, 1110 
(S.D.W.Va. 1965), "At bottom, the district court must determine whether the party opposing the 
‘motion for summary judgment has presented genuinely disputed facts which remain to be tried. If 
rot, the district court may resolve the legal questions between the parties as # matter of law and 
center judgment accordingly.” Thompson Everett, Inc. v. National Cable Adver,, 57 ¥3d 1317, 
1523 (4th Cir. 1995), 

ARGUMENT. 
1. Summary Judgment Should be Granted on Blankenship’ Claim for Defazmation 


‘In West Virginia, the “essential elements” of defamation are (1) defamatory statements 
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(2) anonprivileged communication to a third party; (3) falsity'; (4) reference (othe Plaintiff (5) 
fault; and (6) resulting injury. Crump v. Beckley Newspapers, Inc., 320 S.E.2d 70, 77 (W. Va. 
1983), In addition, when the plaintifF's a “candidate for political office,” he must also prove that 
“the publisher intended to injure the plaintiff through the knowing or reckless publication ofthe 
alleged libelous material” Sprouse v. Clay Commme'n, Inc., 211 $.E.2d 674, 679 (W. Va. 1975), 
“(T]he First Amendment's press and speech clauses greatly restrict the common law where the 
defendant is a member of the press, the plaintiff is a public figure, or the subject matter of the 
supposed libel touches on a matter of public concern, Where, as here, all of these considerations 
are present, the constitutional protection of the press reaches its apogee.” Chapin v. Knight- 
Ridder, Inc., 993 F.2d 1087, 1091-92 (4th Cir, 1993). For numerous separate, independent 
reasons, Blankenship cannot sustain a claim against Mediaite Defendants in this case 

A, There Is No Clear and Convincing Evidence of Actual Malice 

After over a year of discovery in this case and since the Court allowed Blankenship the 
‘opportunity o see if discovery would “reveal evidence of alleged wrongdoing,” not one piece of 
‘evidence has been produced that would support a finding of actual malice, Jet alone by clear and 


convincing evidence, ECF No. 398 at 40, As this Court has already recognized, Blankenship is a 


"Im their Answer, Mediaite Defendants raised the affirmative defense that their Article was 
substantially true given Blankenship's criminal record. See Answer of Mediaite and Tamar 
‘Auber at p.4 (ECE # 406), Mediaite Defendants wish to preserve this issue for appeal, but 
given that this Court has previously rejected this argument in its March 31, 2020 
‘Memorandum and Order, when the defense was raised by other co-defendants andthe absence 
of any evidence of actual malice in this ease, Mediaite Defendants focus their argument herein 
‘on the requirement that Mr. Blankenship prove actual malice in his defamation and false light 
invasion of privacy claims. 
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public Figure to whom the formidable actual malice standard would apply. Id. at 17. “[T]here is 
a significant difference between proof of actual malice and mete proof of falsity.” Base Corp. v. 


Consumers Union of US, Inc, 466 U.S. 485, 511 (1984). 


‘The question whether the evidence in the record in a defamation case is sufficient to 
support a finding of actual malice isa question of law, Harte-Hanks Comme ns v. Connaughton, 
491 US. 657, 659, 109 S, Ct. 2678, 2681 (1989). Ifa defamation plaintiff isa public official for 
purposes of a news story, and ifthe defamatory statements relate to [bis] official conduct. he] is, 
required to demonstrate thatthe news station acted with ‘actual malice rather than negligence in 


‘order to succeed on her defamation claim.” Horne v. WTVR, LLC, 893 F.3d 201, 211 (4th Cis, 


2018). 

Here, the evidentiary record unequivocally shows that Mediaite Defendants did not have 
knowledge that the reference to Blankenship in the article was false or act with disregard ofits 
falsity. Ina swor affidavit, Auber stated that Auber believed the words at issue tobe true, Auber 
Alfidavit § 7), Auber used the word “felon” to describe Blankenship because Auber was aware 
hho had been convicted of a erime and sent to prison, and because Auber had seen or heard him 
referred fo asa felon elsewhere, Id at 4,5. Given the nature of Blankenship’s erime that was 
serious enough to wattant imprisonment, it did not occur to Auber, who is not a lawyer, that 
“felon” was inaccurate as a legal mater. Id. at 6, 7, At the time, Auber never doubted that 
referring to Blankenship as a “felon” was true. Jd. at 7. Blankenship never even contacted 
‘Mediaite Defendants to request a correction fd. at $11 


Blankenship has not produced any evidence that refutes the sworn affidavit of Auber that 
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Medste Defendants published the article and accurately highlighted Blankenship's legal status 
based on how Auber understood itt the time of publication, fat 4 7) Tellinly, Blankenship 
4d not take the deposition of any ofthe Medisite Defendants responsible forthe words at issue, 
including the author and editr ofthe Amicl, to ascertain whether the Amite was made “with 
knowledge that it was false or wit reckless disregard of whether it was false or not.” New York 
Times Cov. Sullivan, 376 U.S, 254, 280 (1964). Rather, Blankenship relies only upon boilerplate 
and gencralized allegations of misconduct relating to all Media Defendants through group 
pleadings with no specific fats regarding any improper conduct by Mediate Defendants 

Further, as evidenced by the many co-defendants inthis ease, Blankenship was referred 
to as a “felon” on muliple occasions both before and ater the Mediate Defendant's Ane, 
Mediaite Defendants simply dd not possess an awareness of ality with respect to its use ofthe 
tem “felon” inthe Amtiele, Moreover, Mediate Defendants are no subjected to ibility for“*mere 
factual error ~ an everyday occurence in journalism — unless those errors rise to the level of 
circumstantial evidence of ‘actual malice.” Lohrene v. Donnelly, 225 F.Supp. 24 25,55 (D.D.. 
2002), aff'd, 380 F, 3d 1272 (DC. Cir, 2003), Mediste Defendants err in refering to 
Blankenship asa felon does not establish actual malice, as Mediaite Defendants lacked actu 
knowledge ofthe purported falsity ofthe singular tem used and didnot actin reckless disregard 
forthe tut 

Finally, Mediite Defendants do not maintain any internal polices relating to reporting 
on criminal atvity or charges, nor are Meiite Defendants rogured to uphold such policies. 


(Auber Affidavit $ 8). See Harte-Hanks, 491 U.S. 657. A lack of policies regarding criminal 
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reporting andor alleged failure to adhere to related reporting standards establish the existence of 
actual malice and even “an extreme departure ftom professional standards” does not rise tothe 
level of actual malice fd, Further, as previously mentioned, Blankenship was refered to as a 
“felon on multiple occasions both before and after the Mediate Defendant's Article. Mediate 
Defendants bad no separate duty to investigate beyond ther reliance on other sources and any’ 
alleged failure of Mediate Defendants to investigate the accuracy ofthe term “elon” or otherwise 
“factcheck” does not subject Mediaite Defendants to liability oF support a finding of actual 
malice, NY, Times Co,,376 US. a279, 

Failure to iavestigate “where there was no reason to doubt the accuracy of the sources 


used, cannot amount to reckless conduct.” Horne, 893 F.3d 


11, Reckless conduet is not 
measured by whether a reasonably prudent person would have published or spoken, or would 
have investigated before publishing or speaking, Id, A ‘reckless disregard for the truth requites 
‘more than a departure from reasonably prudent conduct, Jd “There must be sulTcient evidence 


to permit the conclusion thatthe defendant in fact entertained serious doubts as tothe truth of his 


publication." 


Here, nothing in the record exists to indicate that Mediaite Defendants harbored any doubt 


at all, let alone “serious” doub, in referring to Blankenship as a “felon.” Blankenship has not 
produced any evidence to establish by clr and convincing evidence that Mediste Defendants 
acted with knowledge tht the reference to Blankenship inthe article was false or acted with 
distegard ofits falsity, As such, Blankenship has filed to prove that Mediite Defendants acted 


With actual malice. Blankenship does not come close to meeting the substantial burden that must 
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bbe satisfied in order to establish actual malice and summary judgment should be granted 


B. There Is No Ryidence that Mediaite Intended to Injure Blankenship, as 
Required by West Virginia Defamation Law Specific ta Political Candidates 


Summary judgment must be granted for the separate reason that Blankenship has not 
iemified evidence from which a jury could reasonably find that the Mediite Defendants 
intended to injure Blankenship through the publication ofthe allegedly defamatory statements 
Under West Virginia law, candidates for political office and public officials “can sustain an action 
for libel only iin addition to Constitutional aetual malce—they can prove that “the publisher 


intended to injure the plaintfY through the knowing or reckless publication ofthe alleged libelous 


sateia.” Sprouse, Syl. PX. 1, 211 S.E.2d at 679. In Sprouse, the Supreme Court of Appeals 
stated: “(Tt is necessary fora candidate for office to prove that false or misleading statements 
\were published with knowledge onthe part of the publisher oftheir falsity or with wilful and 
reckless disregard oftheir rth and farther to prove that they were published with a deiberate 


intent co injure” fd. at 692. 


we Supreme Court of Appeals has repeatedly confirmed the continuing vitality of this 
additional requirement where the plaintifT is a candidate for political office or a public official, 
Which must be determined by clear and convincing evidence. See, e.g,, Giles v. Kanawha Cy. 
Bai. of Fduc., 2018 WL 300605, at*3 (W. Va, Jan 5, 2018); Hinerman v, Daily Gazette Co.,423 


s. 


1d 560, $79 (W. Va. 1992), 
While Blankenship bas repeated boilerplate and general allegations of intent, over a year 
of discovery has uncovered no evidence of an intent to injure Blankenship by Mediaite 


Defendants. For this reason alone, summary judgment must be granted. See Backus v. City of 
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Parkersburg, 980 F, Supp. 2d 741, 748 (S.D.W. Va, 2013) (granting summary judgment where 

Blankenship failed to “offer more than a scintilla of evidence in support of his argument” that 

‘publisher intended to injure him). 

HL. Summary Judgment Should Be Granted on Blankenship's False Light Claim 
Blankenship's claim for false light invasion of privacy fails for the same reasons as his 

libel claim. Previously in this action, this Court has held that: 


Ina false light invasion of privacy claim, the plaintisf must 
prove that: (1) the defendant gave publicity to a matter 
concerning the plaintifT that places the plaintiff before the 
public in a false ight, (2) the publicity was widespread, (3) 
the matter of the publicity was false, (4) the false Light in 
‘which the plaintiff was placed would be “highly offensive to 
4 reasonable person,” and (5) the defendant “had knowledge 
fof or acted in reckless distegard as to the falsity of the 
publicized matter and the false light in which the [Plaisitf 
‘would be placed” (ie., actual malice) 


‘Memorandum Opinion and Order, 3/31/20 (ECF # 398) at pp. 27-28 (internal citations omitted), 


“[Rlegardless of the specific tort being employed, the First Amendment applies when a 


plainti seoks damages for teputational, mental, or emotional injury allegedly resulting from the 
defendant's speech.” Snyder v. Phelps, 580 F-34 206, 218 4th Ci, 2009), aa, 562.U.S. 443 
(2011), “{CJouts and commentators have consistently seated false light privacy claims in 
essentially the same manner as they have tested defamation.” Crump, 320 S.E.24 at 87. As 
Aliscussed in greater length and incorporated herein, Medisite Defendants did not have knowledge 
that the Antcle was fase nor di they st with reckless disregard of whether it was false or not 


and Blankenship can point to no evidence to the contrary. As such, Mediaite Defendants are 
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entitled 10 summary judgment on Blankenship’s false ight invasion of privacy claims? 
CONCLUSION 
For all the foregoing reasons, Medisite Defendants respectfully submit that summary 


judgment should be granted to Mediaite Defendants on all claims, 


Dated: June 7, 2021 Respectfully submitted, 


‘MEDIAITE, LLC and ‘TAMAR AUBER, 
Defendants 


By counsel: 


{s! Andrew isbrouch 
Andrew Fisbrouc, 
NY Bar No. 5515598 
Mediaite, LLC 

1261 Broadway, Suite 606 
[New York, New York 10001 
Tel: Q01) 452-3990 


4. (pre hae vice) 


Attorney for Defendants 
‘Mediaite, LLC & Tamar Auber 


2 flankenship also asserted broad conspiracy claims agaist all co-defendants As this Court as previously held ia 
‘his mater, "a civil conspiracy ise combination of two or more persons by concerted ation to accomplish an ula 
‘purpose oro secomplish sone purpose, no nse unlaful by sniwfl means.” Memorandsn Opinion al Order, 
513/20 (ECF # 398) ap. 29 (atemal cations omied). "A cv enspitacy mus therefor be based on an undetying 
{or or wrong” fs 2930 (etng O'Dell» Stegall, 703 8 F-24561, 596 (W, Va 2010), "As seh, cout in West 
‘Viegnia isms civil conspiracyclims they are not supported by an unriing or.” Sheehan». Sacud, 650 F- APD 
143,158 (h Ce 2016). Her, there simply no evidence ofan underlying tr or ay conspiracy involving Medic 
Defendants, so much tat i doce not even rant a section ofthis brief devoted tots absurdity. A discussed 
‘teoughout his brie, nd incorporated heel, Mediite Defendants id not emit any tart agai Blankenship and 
fas Blankenship has no produces any evidence tit Mediate Defendants engaged an undriying toto ina sonepcacy 
{fo defane the Bankesship, Mesite Defends are eniled to summary judpment on the conspiracy to comm 
<efamatio ad fe ight svasion of pivacy claims by Blankenship. 
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|EMORANDUM OF POINTS AND AUTHORITH 


Phintf Don Blankenship (°Mr, Blankenship"), through his counsel of record, hereby 
submits this Memorandum of Points and Authorities in support of his Opposition tothe Motion 
for Summary Judgment of Defendants Medisite, LLC (*Mediaite") and Tamar Auber 
(collectively, “Mediate Defendants". 
1 INTRODUCTION 

Mediite claims to be “a tasted source on the intersection of polities and media across the 
political spectrum."1 Yet, while they claim to be a trusted source, the Mediate Defendants 
falsely eported that Mr, Blankenship is a “convicted felon” and insimuated that he isa racist ia 
the days before the 2018 West Virginia Primary in an effort to destoy his candidacy for the 
United States Senate. These false statements were made just two (2) days afer Me. Blankenship 
appeared in a debate with the other two Primary candidates, which was televised nationally on 
the Fox News Channel on May 1, 2018, during which Mr. Blankenship addressed his conviction 
and imprisonment right out ofthe gate and made lear that he was acquitted ofall felony charges. 

‘On May 3, 2018, Mediate published an article provocatively titled “WV Senate 
Candidate Defends Horrifying Campaign Ad: “There's No Mention of a Race’ Like “Negeo’, 
written by Tamar Auber who stated: “The eonicted felon turned Senate hopeful then wed to 


defend the whole thing by claiming he was an ‘Americanperson’ during the Fox News debate on 


“Tuesday, adding there ae also “Koreanpersons’ and “Afticanpersoas™, (Exhibit 1 (the “Aztcle” 
(crophasis added)) (ECF No. 900-1.)) ‘The Medisite Defendants’ false statements were made 
cnly after Me, Blankenship had taken the lead according to Senate race polling. A jury should 
decide whether i is merely a coincidence that these statements were made at this evtical ime. 
‘The Medisite Defendants’ misconduct gives rise to Mr. Blankenship's defamation and 
false light invasion of privacy claims. In their Motion for Summary Judgment, the Medisite 


Defendants contend that summary judgment should be granted as to these claims for the 


* hnups:iwww.mnediaite.convabout 
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following reasons. 


First, the Mediaite Defendants claim that there is no clear and convincing evidence of 


actual malice,” AS a matter of law, 


tual malice” requires that “the person who uttered the 
defamatory statement either knew the statement was false oF knew that he was publishing the 
statement in reckless disregard of whether the statement was false." Blankenship v, Napolitano, 


451 F. Supp. 3d $96, 616 (S.D.W. Va. 2020), on reconsideration in part sub nom. Blankenship 


Fax News Netwurk, LLC, No. 2:19-CV-00236, 


120 WL 7753102 (S.D.W. Va. Dee. 29, 


120) 
(Blankenship"); Chafin v. Gibson, 213 Wa, 167, 172 (2003). Accordingly, the issue of 


tions 


“actual malice” i rarely appropriate for summary judgment because it involves determi 
regarding a defendants state of mind. See ex, Hutchinson v. Provmire, 43 US. 111, 120,..9 
(1979) (recognizing thatthe issue of “actual malice” “does not readily lend itself to summary 
Aisposition,” since it “ealls a defendants state of mind into question”); Denny v. Seaboard 
Lacquer, In, 487 F.2d 485, 491 (Ath Cie. 1973) (“Where state of mind is at isue, summary 
Aisposition should be sparingly used"). In determining whether actual malice exists, the erucal 
and offen determinative factor is credibility. See Zerangue w. TSP Newspapers, In, 814 F.2d 
1066, 1072 (Sth Cit. 1987). Thus, courts in the Fourth Cirouit have denied surnmary judgment 
because a genuine issue of material fact existed as to whether the defendant acted with “actual 
inalice” See ex, Fitzgerald » Penthouse In Ld, 691 F.2d 666, 670-11 (4h Cit. 1982) 


In the instant case, adequate evidence of “actual malice” exists. Genuine issues of fact 


exist with respect to whether the author ofthe Article acted with “actual malice”—ic, whether 
she recklesly or purposefully avoided the uh. 1k is dificult to believe that a publication like 
Mediate with extensive experience and involvement in polities did not know of Me. 
Blankenship’s prior felony acquittal matter of public record. Indeed, a simple Google search 
would have revealed the truth. Thus, at the very least, genuine issues of fact exist with respect 10 
whether the Mediate Defendants actually knew that their statements were false, or were reckless 
when they made the defamatory statements without fist conducting research with respect tothe 


‘contrary publicly available information, The Article highlights statements made by Mr. 
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Blankenship at the Fox News debate, the very same debate where he explained that he had only 
been convicted of a misdemeanor. Yet, the Article purposefully ignored those comments and 


referred to him as a “convicted Felon.” This isthe type of specific access to accurate information 


Which must be considered in denying the Mediate Defendants’ Motion for Summary Judgment 
‘See Zerangue v. TSP Newspapers, In., 814 F.2d 1066, 1072 (Sth Cit. 1987). 
Moreover, this Court has made clear that a “newspaper’s departure from accepted 


standards” 


XY Support a conclusion of reckless disregard of the truth, Blankenship, 451 F. 
Supp. 3d at 619; Harte-Hanks Comme'ns, Inc. 491 U.S, a 667-68 (recognizing that a departure 
from journalistic standards may serve as supportive evidence of actual malice). ‘The fact that 
“Medisiteadmitedly does not maintain any intemal policies relating to or governing its reporting 
con criminal activity or charges itself supports 2 finding of actual malice and reckless disregard for 
the uth, Clearly, these are matters that should be considered by the jury in determining whether 
there was a reckless disregard ofthe truth, Blankenship, 451 F. Supp. Sat 619. 

“These disputed facts, if resolved in Mr. Blankenship's favor as required under the law, 


afer that the Mediate Defendants acted with 


provide sutfici 


1 evidence fom which a jury could 
actual malice. Tomblin v, WCHS-TVS, 434 F. Apps 208, 211 (4th Cir. 2011) (resolving disputed 
facts in plaints favor and coneluding that factual questions existed, which precluded the entry 
‘of summary judgment on defamation and fase light claims) 

Second, the Mediaite Defendants contend that there is no evidence ofan “intent wo injure” 
Me. Blankenship. For one to suggest that falsely calling a candidate forthe United States Senate 
«2 “convicted felon” was not intended to harm the candidate is farcical. Indeed, no Felon has ever 
won a United States Senate seat and, therefore, their intent is clear. The Mediate Defendants, 
like many other defendants, cite Sprouse v. Clay Comme’, Ine, IS8 W. Va, 427 (1975) and 
‘wrongly claim that West Virginia law requires tha political candidates suing for defamation 
prove both actual malice and an “intent to injure.” AS noted in the other Oppositions a fai 
reading of Sprouse reveals this claim about the case to be false, However, because the 


Defendants persist in pressing their false reading of Sprouse, Plaintif? provides additional 
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iscussion of why Sprouse does not hold as they clatn at pages 16-19 of this bie 

(On a motion for summary judgment, tis the Mediaite Defendants” burden to establish the 
absence of any material facts as to Mr, Blankenship's claims, The Medisite Defendants have 
failed to satisty this burden and theie Motion for Summary Judgment should be denied. 


MH,  STATEMENT OF MATERIAL FACTS 


According to the Mediate website, “Mediaite is a trusted source on the intersection of 
politics and media across the political spectrum.” 


Despite “being a trusted source,” the Mediaite Defendants defamed Mr. Blankenship by 


falsely calling him a “convicted felon” and insinuating tht he is racist. In this regard, on May 3, 
2018, Medisite published an article provocatively titled “WV Senate Candidate Defends 
Horrifying Campaign Ad: “There's No Mention of a Race’ Like ‘Negro’, written by Tamar Auber 
who stated: “The convicted felon turned Senate hopeful then tied to defend the whole thing by 
claiming he was an “Americanperson’ during the Fox News debate on Tuesday, adding there are 
aso “Koreanpersons" and ‘Africanpersons", (Exhibit 1, (emphasis added). 


Critically, the Astcle was published on May 3, 2018 affer Mr. Blank 


ship parieipated 
in a debate with the other two Primary candidates, which was televised nationally on the Fox 
‘News Channel on May 1, 2018. During this debate, Me. Blankenship addressed his eonvietion 
and imprisonment right out of the gate, stating in no uncertain terms: “faced thirty years in 
prison fora fake charge, and J beat all three of the felonies... W's incredible, they sent me to 
prison fora misdemeanor. 1 was the only prisoner there that was a misdemeanant.” (Exit 2 
{Deposition of Don Blankenship, dated April 29, 2021 ("Blankenship Depo.” pp. 364:16-365: 
(erophasis added). 

mu 


ANDARD 


“Summary judgment is available 


ly in those cases where itis not only perfectly clear 


that there exists no dispute as to the facts, but also where there is no dispute as to conclusions or 


* nps:/video.fosnews.com/577909720300 ispeshow-clips. 
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inferenc 


Which may reasonably be drawn therelzom,” and the burden to establish the absence of 
any disputed material fact ison the moving party. Pauley ¥: Combustion Engineering, In., S28 
F.Supp. 759, 765 (S.D.W.Y. 1981). Atte summary judgment stage, a court must view all Facts 
and inferences reasonably drawn thereffom in the light most favorable to the nonmoving party 
Martin v. Duffy, 977 F.3d 294, 305 (4th Ci, 2020). “Credibility determinations, the weighing of 


the evidence, ions, not those 


and the drawing of legitimate inferences from the facts are jury fun 


of judge .. ruling on & motion for summary judgment." Anderson v. Liberty Lobby, Ine., 477 


us. 247 


(1986); see also Martin, 977 F.3d at 305 “[Where affidavits present conflicting 
\etsions of the facts which require credibility determinations, summary judgment cannot lie.” 
Raynor v. Pugh, 817 F.3d 123, 130 (4h Cie, 2016). 

Iv. ARGUMENT 


A. The Mediaite Defendants Have Not Met Their Burden To Establish The 
‘Absence OF Disputed Fats With Respect To Mrz Blankenship’s Defamation 
famr 


“In order for'a public official or a candidate for public office to recover in a libel action, 
the plaintiff must prove that (1) there was the publication of defamatory statement of fat ora 
statement i the form of an opinion that implied the allegation of undisclosed defamatory faets a8 
the basis forthe opinion; (2) the stated or implied facts were false; and, (3) the person who uttered 


the defamatory st 


nent either knew the statement was false or knew that he was publishing the 
statement in reckless disregard of whether the statement was false." Chafin v. Gibson, 213 W. 
Va, 167, 172 (2003), 

In their Motion, the Medinite Defendants contend that summary judgment should be 
granted with respect to Mr, Blankenship’s defamation claim fortwo reasons. Fiest, the Medisite 


Defendants claim that there is no clear and convincing evidence of “actual malice.” Second, the 


‘Medisite Defendants argue that there is no evidence of an “intent to injure” Mr. Blankenship, To 
the contrary, the Mediaite Defendants have not satisfied their burden of showing the absence of 


disputed facts with respect to any of these issues, 
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1 At The Very Least, There Is A Genuine Issue of Disputed Fuet With 
Respect fo “Actual Malice” 


‘The Mediaite Defendants contend that Mr. Blankenship’s defamation claim fails because 


there is no clear and con 


incing evidence of “actual malice." As a matter of law, “actual malice” 
requires that “ihe person who uttered the defamatory statement either knew the statement was 
false or knew that he was publishing the statement in reckless distegard of whether the statement 
was false." Blankenship, 451 F. Supp. 3d at 616; Chafin,213 W.Va. at 172. As discussed below, 


‘the undisputed fact that Mediaite does 


maintain any internal policies relating to reporting on 
criminal activity of charges” shows recklessness in reporting the defamatory statement. The 
United States Supreme Court recognized in New York Times Co. v. Sullivan, 316 U.S, 284, 287 
(1964) * that actual malice is measured by the “persons . . . having responsibility” for the 
‘offensive publication. In this ese, the persons having responsibility for calling Mr. Blankenship 
“felon” include Mediaite and its staff members, including but not limited to Tamar Auber, a8 


Well as any others at Mediaite involved in writing, editing, and/or publication of the Article 


As a preliminary matter, 


he issue of “actual malice” is rarely appropriate for summary 
judgment because it involves determinations with respect to the defendant's state of mind. See 


Hutchinson v. Proxmire, 443 US. 111, 120, n. 9 (1979) (recognizing that the issue of “actual 


malice” “does not realy lend itself to summary disposition," since it “calls a defendants state of 
mind into question"); Deny 1: Seahoard Lacquer, Inc, 487 F.2d 485, 491 (4th Cit. 1973) 
(CWhere state of mind is at issue, summary disposition should be sparingly used"); Nat'l Life 
ns, Co. Philips Pub, Ine., 793 FSupp. 627, 632 (DMJ. 1992) (“Under Rule 56, where 
possibly subjective evaluations are at issue, as here where a determination of whether Defendants 


acted with actual malice is at issue, the Fourth Circuit has eautioned against a Court taking those 


+ Plaintibetieves this Court is not, and should not be bound by the limits of New York 
Timex Co. v. Sullivan inthe present circumstances. See Plaintiff's Statement fied along withthe 
Opposition to Fox News Network, LLC's Motion for Summary Judgment, (ECF No. 923-20.) 
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determinations avay fiom a jury"); Henry w. Nat'l Ass'n of Air Trafic Specialists, n., 836 
FSupp. 1204, 1211 (DMA, 1993, aff'd, 34 F.3d 1066 (4th Ci. 1994) (Because the question of 
actual malice involves subjective evaluations, the Court is reluctant 10 take the malice 
{determination from a jury.” 

In determining whether otal malice exists, the crucial and often determinative fctor is 
credibility. See Zerangue v. TSP Newspapers, Inc., 814 F.2d 1066, 1072 (Sts Cit. 1987) ("he 
drawing of inferences and the determination of credibility wil til be a task forthe factindes.” 
and the “present ease hinges on just such determinations); Anderson v. Liberty Lobby, In, 477 
US. 242, 255 (1986). Accordingly, cours in the Fourth Ciruit and otherwise have denied 
summary judgment because a genuine issue of material fact existed as to whether the defendant 


acted with “actual malice.” See eg., Fitzgerald v. Penthouse Intl, Lid, 691 F.2d 666, 670-71 


(4th Cir. 1982) (denying summary judgment motion because of the mere possibilty that 


plaintiff can meet his burden of proving that the defendants had actual doubts about the 
accuracy of the information they published and that their failure to make an adequate 


investigation will reveal a reckless disregard for the truth”); 


Tomblin v. WCHS-TVS, 434 
F.App'x 205, 211 (4h Cit. 2011) (concluding thatthe disputed facts, if resolved in plaintiffs 
favor, provide evidence from which a jury could infer that defendant acted with reckless 
Aisregard of the truth; Anaya ¥. CBS Broadcasting Inc, 626 FSupp.2d 1158 (D.NM. 2009) 
(Golding that » genuine issue of material fact existed as to whether the national broadcast 
network acted with actual malice, precluding summary judgment in favor ofthe network in the 
‘agent's action alleging defamation); Westmoreland v. CBS Ine., $96 F.Supp. 1170 (S.D.NY. 


1984) (in a libel aetion brought by a former general against a television station, genuine issues of 


a estions forthe jury. For example 
“ky should be peri to consider whether the Mediate Defendants" 
‘ims about being a "insted source” are credible, while also denying that communist China is 
fhuman race and afer falsely calling Mr. Blankenship a “convicted felon” following a debat 
hic it was widely reported he had prevailed. "A juty could infer that this evidence suggests 
actu malice” 
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fact existed as to whether evidence was knowingly or recklessly misstated, precluding summary 
{judgment on the issue of malice); Pritt ¥. Republican Nat. Comm, $57 8.E.2d 853, 860-61 (W. 


Va, 2001) (concluding that there were genuine issues of material fact as to whether allegedly 


dfunatory statements were tainted with falsity or laced with malice precluding summary 
judgment for defendant political organizations, in defamation aetion brought by unsuccessful 
candidate for Governor, relating to statements made during the campaign); Tharp v. Media 
General In., 987 F Supp.2d 673 (D.C. 2013) (holding that @ genuine issue of material Fat 
existed as to whether a television broadcaster deliberately or recklessly conveyed a false message 
to sensationalze the news, thus providing factual support for @ finding of malice, when it 
published a broadcast regarding the amestee, precluding summary judgment in the arestee’s 


defamation action), 


Notwithstanding the foregoing, “[aJetual malice may be proven by circumstantial 


evidence.” See Harte-Hanks Comme'ns, Ine. v. Connaughton, 491 US. 657, 668 (1989) 
“{Platisanship, animus toward the subject of a libel, or other ‘malicious’ motives” are not 


Jve evidence of “actual malice” on their own, but a jury may consider them in 
determining “whether a subjective realization that the statement was false or a subjective 


realization thatthe statement was being published recklessly, existed at the time the statement 


was published.” Blankenship, 451 F. Supp. 3d at 618 (citing Hinerman v, Daily Gazette Co., 188 
W.Va. 157 (1992), 

Although the failure to investigate is not alone sufficient to establish actual malice, this 
Court has emphasized that purposeful avoidance of the truth is a different matter, Blankenship, 
451 F. Supp. 3d at 619 (citing Harte-Hanks Comme’ns, 491 US. at 688, 692). Moreover, 
“newspaper's departure from accepted standards” may support a conclusion of reckless disregard 
Of the truth. Id. see also Sprouse v. Clay Comme’, Ine., 158 W. Va. 427 (1975) ("When a 
newspaper departs from an attempt to report the news objectively, the fact of such departure ean 
bbe considered by the jury in libel aetion and by an appellate court in determining whether there 


‘was a willful disregard ofthe truth”), 
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‘The decision in Zerangue v. TSP Newspapers, Inc., 814 F.2d 1066 (Sth Cir. 1987) is 


particularly instructive here. In Zerangue, former law enforcen 


‘officials appealed a district, 
‘court's grant of summary judgment in favor of defendant newspaper company for failure to raise 


aan issue of actual malice. In fis 


ling a genuine question of material fact existed as to actual 
malice, the Filth Circuit remanded the matter fr tral om that issue. In Zerangue, the defendant 
newspaper erroneously reported that former public officals had been convicted of bribery and 
receiving stolen things, The Fifth Circuit precluded a finding of summary judgment in the 


former public of 


libel action against the newspaper company, when the reporter who 
‘wrote the second story worked in the same department as others who knew of the error, the 
reporter may have attended a staff meeting at which the error was reviewed and discussed, the 


‘newspaper's computer file may have contained the previous retraction, 


1 the second story was 
edited by an editor who knew of the previous retraction, Jd. at 1072. The Court emphasized that 
“the drawing of inferences and the determination of credibility will still be a task for the 


factfindes 


and the “present ease hinges on just such determinations.” Jd. Thus, the Fifth 


Circuit held that plaintiffs had produced enough evidence that the erroneous article was 
published knowingly or recklessly to obtain a jury trial on the issue. Ze, In the instant ease, a 
swine issue of material fact exists as to “actual malice” forthe reasons demonstrated below. 


i AGe 


ine Issue OF Fact Exists As To Whether Tamar Auber 
‘Acted With “Actual Malice” 

In the instant ease, Auber admits to authoring the article which falsely states that Me: 

Blankenship is a “convicted felon.” In their defense, the Mediate Defendants merely claen that 


Auber “was not aware that Plaintiff's convietion relating to the 


ine explosion at the Upper Big 


Brand [sic] technically amounted to a misden 


(ECF. No. 900-1, 94.) 


In St. Amant ». Thompson, 390 US. 727 (1968), the United States Supreme Court rejected 


this very contention ia the context of & motion for summary judgment, stating in relevant part 


“The defendant in a defamation action brought by a public official cannot, hi 


automatically insure a favorable verdict by testifving that he published with a belief that the 
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Matements were true. The finder of fact must determine whether the publication was indeed 


‘made in good faith.” Id, at 732 (emphasis added); Smith v. A Pocono Country Place Property 
Owners Ass'n, Ine, 686 F.Supp. 1053, 1062 (M.D. Pa, 1987) (“mere assertions that defendants 
thought the statement published was true and bare professions of good! faith do not require a 
finding that actual malice doesnot exist”). Moreover, Auber’ state of mind when she made the 


defamatory statement requires a determination of eredibil 


y and, thus, is improper on summary 
judgment for this additonal reason. See Zerangue, 814 F.2d at 1072; Fitzgerald, 691 F.2d at 
670-71 

ln her declaration, Auber states that she “recalls} reading news articles and posts on 
social media deseribing Plaintiff having been a felon asa result of his eritsnal conviction, 1 do 


rot expressly recall which particular articles 1 read, but they were the types of articles 


newspapers and other media sources that I would have found in a Google search or that would 
have been shared by others across social media.” (ECF No. 901,45). Whether or not Auber 
is credible, and whether or not she acted with reckless diseyanl forthe truth in relying on “social 
‘media sours", are questions forthe jury. See Tomblin, 434 F-App's at 211 

CCitcally, the Article was published on May 3, 2018 after Mr. Blankenship participated 
in a debate with the other two Primary candidates, which was televised nationally on the Fox 
‘News Channel on May 1, 2018, During this debete, Mr. Blankenship addressed his conviction 
and imprisonment right out of the gate, stating in no uncertain terms: “T faced thity years in 
prison fora fake charge, and 1 beat all three ofthe felonies. W's incredible, they sent me 9 
prison for a misdemeanor, 1 asthe only prisoner there that was a misdemeanant." (Exhibit 2 
{Deposition of Don Blankenship, dated April 29, 2021 (“Blankenship Depo”), pp. 364:16-368:5 
(eouphass added) Thus, Mr Blankenship made clear that, contrary to the defamatory remark 
tissue here, he was never convicted ofa felony. In fact, inthe same sentence in which Auber 


defamed Mr. Blankenship, the Article cites to the Fox News debate, stating “the convicted felon 


* hntpslvideo.foxnews comvv/5779097203001#speshow-clips. 
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furned Senate hopeful thea tried to defend the whole thing by claiming he was an 
““Americanperson” during the Fax news debate on Tuesday...” (Exibit | (emphasis added).) 
‘This sentence suggest that Auber watched the debate where Mr. Blankenship set the record 


straight and yet, she still chose to incorrectly refer to him as a “convicted fel 


i the Article 


“The Amicle takes issue with something Me. Blankenship said during the very same debate where 
the explained, at the outset, and in clear detail, that he had only heen convicted of a 
misdemeanor. This is the type of specifi access to accurate information that prompted the 
Zerangue court o deny & motion for summary judgment, See Zerangue, 814 F.2d at 1072, 


Additionally, 


the same day (May 3, 2018), Auber authored another article about Mr 


Blankenship, in which she quoted a clartie 


fom point that he had made regarding a prior 
statement, stating: “Then, Tuesday, he defended his remarks during a Fox News debate * I don’t 
sce this insinuation by the press that there's something racist about saying a Chisaperson,” 
Blankenship insisted in his monotone draw:"* Yet, in the Article, Auber left out the corretion 
that Me. Blankenship made regarding his conviction, and instead referred to him asa felon. In 


light of these fits, a jury must be afforded the opportunity to weigh the evidenee here ay 


decide Auber's credibility, See Zerangue, 814 F.2d at 1072; Fitzgerald, 691 F.2d at 670-71. 
Moreover, Mediate published numerous additional articles regarding the 2018 West 
Virginia Primary and Mr, Blankenship and has obviously conducted extensive research into 


these topics, including an atile sp 


ifcally on Mr. Blankenship and the Fox News debate.” 
Further, the Amite was intentionally writen in a way 1 suggest that Mr. Blankenship is 
racist, This attinude toward Mr, Blankenship may also be considered by a jury in determining 


Whether Auber's statement was made with “actual malice.” Blankenship, 451 F. Supp. 3d at 618 


‘The title of the article “WV Senate Candidate Defends Hortifying Campaign Ad: There's No 


© hnps:/www.mediaite.con/ polities wy-senate-candidate-takes-aim-at-miteh-meconnells-china- 
family-in-worstad-oFall-time! 

” hups:/‘wwwmediate.com/online/vy-senate-candidate-says-his-use-of-chinaperson-isnt-racist- 
there-are-africanpersons-too! 
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Mention of a Race “Like Negro is clearly designed to be provocative and to suggest that Mr 


Blankenship is racist, However, a factfinder could conclude that use of the tem “Negro” is not 
racist, The term may be considered outdated, but it i still curently used (e4., United Negro 
College Fund (UNCF).)" Indeed, there is evidence that reputable political commentators 
involve in this ease have admitted thatthe tem is “not racist.” 


‘The Article then Focuses on Mr. Blankenship’s use of the words “Chinaperson” and 


‘China family” o suggest racism and prejudice by Me. Blankenship. (Exhibit 1.) These ae also 
considerations forthe factfinder. First, a factfinder could conclude that “China person” is an 
awkward term, but not racist, in @ manner similar to the term “Mountain Family” PAC, used by 
Senator MeConnellto refer to the people of the West Virginia mountains. “China” is not a race. 
“China person” is not disparaging, “China person’ is not a racial epithet. A jury in West 


Virginia may very well conclude that the term “China Family" is no more racist than the ter 


‘Mountain Family” and that neither Senator MeConnell nor Mr. Blankenship are racists. In any 


event, a jury should be allowed to decide whether innuendo that Mr. Blankenship is a ravist is 


evidence of “actual malice” and avoidance ofthe truth 


Second, Mr. Blankenship had legitimate concerns about the involvement of Senator 


MeConnel, and his wife, Transportation Secretary Elaine Chaos tes with China—eoncems 
Which the people of West Virginia shared as well. Inportnly, all of Mr, Blaskenship's 
concerns about Senator MeConnell’s family tes to China have been proven to be true and 
reported by the New York Times. “According t the New York Times, Foremost (Secretary 
CChao's family business) is responsible fora lage portion of orders atone of China's biggest 
state-funded shipyards and has secured long-ierm charters with a Chinese stte-owned stel 
maker as well as global commodity companies that guarantee it steady revenues. Id. Some of 


Foremost’s ships were built in a Chinese shipyard and financed with loans from the Export- 


* hups:/unetorg 


* inips/wwww.nytimes.com/2019/0602/us/polites/elxine-chao-china hind 


on 
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Import Bank of China, which is owned by the China govemment. {i More than 70 percent of 
the raw material shipped by Foremost since 2018 has gone to China, Zi. The New York Times 
stated that “Foremost has received hundseds of millions of dollars in loan commitments from a 


bank 


by the China goverment, whose policies have been labeled by the Trump 


administration as threats to American security. The company’s primary business — delivering 


China's iron ore and coal — is intertwined with industries 


wught up in a trade war with the 


United States.” Jd, It further stated that the Chao family “run an Ameri 


1 shipping compu 


With deep ties tothe economic and political elite in China, where most ofthe company's business 
is centered.” Jd, It is also known that the American shipping industry is in great decline and 
overshadowed by its China competitors. iif, Secretary Chao, “has repeatedly used her 


‘connections and celebri 


status in China to boost the profile of the company, which benefits 


handsomely from the expansive industrial poli 


in Beijing that are at the heart of diplomatic 
tensions with the United States, according to interviews, industry flings and government 


flved in the 


documents from both countries.” Id, Ms. Chao has permitted Chinese relatives 
Chinese shipping business to attend official meetings with government officials. Id. Notably, 
government officials have also repeated Mr. Blankenship's eoncems about the closeness of 
Senator MeConnell and Secretary Chao to the Chinese shipping industry, “Marilyn L. Glynn, a 
former general counsel at the Office of Government Ethics, questioned Ms, Chao’s proximity to 
Foremost, saying she should recuse herself from decisions that broadly impacted the shipping 
industry." 1d. Importantly, the New York Times reported, that Secretary Chao “repeatedly used 
her office staff'to help family members who run a shipping business with extensive ties to China” 
citing to a report released by the Transportation Department inspector general." The inspector 
eral referred the matter to the Justice Department for criminal investigation, Id, Seeretary 
Chao thereafter resigned, Id. These reported! facts unveil the ethical conflicts that Mr. 


Blankenship voiced concer on, which have since been shared by officials and news agencies. 


" butps:/www.nytimes.com/2021/03/03/us/polities/elaine-chao-inspector-general-report hm! 
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Furthermore, it has been reported that Dr. James Chao (Foremost’s Founder, eurrent 
Honorary Chairman, and Elaine Chao’s father) " and Angela Chao (Foremost’s Chairperson and 


Chief Executive OMfcer, and Elaine Chao’s sister)!” haye served on the boards of a Chinese 


state-owned shipbuilder, and Angela Chao has served on the board ofthe Bank of China, as well 


as the China Council for the Promati 


of International Trade (which was ereated by the 


‘government of China).!” This evidence raises additional ethical concerns 


‘Yet, the Aticle, instead of focusing on the real issues that Mr, Blankenship was bringing 
to light, falsely painted him as a “racist” Mr, Blankenship's concems were, and remain, 
legitimate, Thus, it was reasonable, proper, and not racist for him to inform voters about 
Secretary Chao's and Senator MeConnell’s conflicts of interest, and their ties 19 Communist 


China. 11 is abundantly clear that Auber intended to disparage Mr, Blankenship as a racist and as 


“felon” and thatthe Mediate Defendants did so with actual malice and with an intent wo harma 
‘Mr. Blankenship. Auber’s animus toward Mr. Blankenship may also be considered by a jury in 
determining whether her statement was made with “aetual malice.” Blankenship, 451 F. Supp. 3d 
at 618 (emphasising that partisanship, animus toward the subject, or other malicious motives may 
bbe considered by a jury in determining whether there is evidence of actual malice). 
i Mediaite’s Lack of Policies and Standards 

‘The Mediaite Defendants contend that Mediaite does not “maintain any internal policies 
relating to reporting on evitmina activity or charges, nor are the Mediate Defendants required to 
‘uphold such poles” (ECF No, 901, p. 7.) The foregoing is particularly egregious and reckless 
in light of the fact that Mediate was founded by Dan Abrams. Mr. Abrams is a well-known 


‘media entrepreneur, television host, commentator, 


ul New York Times bestselling author."* 


He received a B.A, cum laude in politcal science from Duke University and a LD. from 


 ups:iwww.foremostgroupusa.convabout/drjames-sc-chao. 

* hnipsv/www-foremostgroupusa.com/about/angela-chao. 

* hipsy/wwww.nytimes.com/2019/06/02/usplities/laine-chao-china ht 
"tp. dan-abrams.com/about 
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Columbia Law School, Me. Abrams is currently the ABC News chief legal correspondent and is 
the host of the The Daw Abrams Show: Where Politics Meets The Law. He is a legal 
‘commentato, author, and former anchor of Nightline. Me. Abrams also worked as the chief legal 
correspondent and analyst for NBC News and general manager of MSNBC. 

[Notwithstanding the foregoing, the Mediaite Defendants elaim that they are not requited 
to uphold any polices to prevent falsely labeling a leading candidate for the United States Senate 
4 “convicted felon” just five (5) days before the Primary election—an election that was elosely 
followed by the media and critically important to the direction of this country. 

‘The Medisite Defendants are improperly asking this Coust to make credibility 
determinations which are a unique function ofthe jury, ineluding the following questions of fact: 


whether the Mediaite Defendants were reckless when they called a leading United States Senate 


‘candidate a “convicted felon” and a racist when in truth he is not; whether itis believable that a 


‘news website focusing on polities and the media did not intend to harms and did in fact haroa Mr. 
Blankenship’s chances of winning a federal election; and whether the defamation by the Mediaite 


Defendants caused Mr. Blankenship to be viewed in a 


se light by their millions of visitors, 

Simply put, the Mediaite Defendants and Mediaite's Founder are essentially pleading 
ignorance while marketing themselves as experts on politics and the law. A jury should be 
allowed to decide whether, considering the Founder of Medisite's educational background and 


extensive experience in law, polities, and media, should be believed and excused from any 


Tabiity inthe Mediate Defendants” role in sabotaging a federal election. Me. Abrams” fuer, 
Floyd Abrams, i also an attorney and widely known as an expert on Constitutional Law and the 
First Amendment."* Thus, Me. Abrams should have leamed at an eaely age that disparaging and 
‘dfuing individuals damages and even destroys the effectiveness of their eee speech which 


renders a hotly contested Senate race impossible to win, Mediaite’s lack of any internal policies 


‘lating to reporting on criminal activity or charges, or the lack of the requirement for Mediate 


* hnips:/ww.cabil com professionals MlydL-abrams 


is 
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andr its authors and reporters to uphold such polices is “reckless per se." A question of fact 
exists 10 the Mediaite Defendants” actual malice towards Me, Blankenship 
2. ‘There Is Evidence OF An Intent To Injure Mr. Blankenship 
"Next, the Medisite Defendants argue that there is no evidence of an “intent to injure” Mr. 


Blankenship. The Mediaite Defer 


lant primarily rely on Sprowse v. Clay Comme’, Ine, 158 W. 
Va. 427 (1975) for this proposition, The Mediaite Defendants join with several other defendants 
(Gocluding Fox News, MSNBC, and CNN, among others) in misreading Sprouse as adding the 
‘requirement that a pubic-igure plant? must prove not just actual malice, but thatthe dfaning 
party acted with an “intent to injure," 
“The defendants did not argue forthe existence ofthis “intent to injure” requirement in 
their motions to dismiss. To the contrary, CNN did not mention “intent 1 injure” when it 
outlined the standard for actual malice: “It has long heen setled that a public official or figure 
‘must plead and prove that alleged defamation was published “with “actual malice"—that is, with 
‘knowledge that it was false or with reckless disregard of whether it was false or not." (ECE No, 
196, p. 12) Fox News argued similarly: “Accordingly, Blankenship must plead and prove 
“actual malice’ —that the Fox News Defendants acted ‘with knowledge that [their speech] was 
false or with reckless disregard of whether it was false oF wot." (ECF No. 218, p. 9.) 
Furthermore, in its Order on the Motions to Dismiss, this Cour specifically described the 
test for actual malice without adding a requirement of an “intent wo injure.” Blankenship, 451. 
Supp. 34 at 615-16 (“Public officals or candidates for public office must prove thre elements 


by clear and com 


sing evidence in order to recover in a defamation action: (1) there was the 
publication of a defamatory statement of fact or a statement in the form of an opinion that 
implied the allegation of undisclosed defamatory facts as the basis for the opinion: (2) the stated 


‘or implied facts were false; and, (3) the person who uttered the defamatory statement either knew 


"© See ECF Nos, 883 at 11-12; 885 at 3,12, 19; 887 at I, 11, 19-20; 889 at 15, 21; 891 at 19; 899 
at 12, 15; 901 at 5,9; 904 at 5, 7, 11; 934 at 2; 935 at 13-14; 936 at 15; 938 at 4; 940 at 12. 
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the statement was false or knew that he was publishing the statement in reckless disregard of 


Whether the statement was false"), Moreover, this Court cited to Sprouse along. with its 


iscussions of actual malice and did not recognize the “additional element” that Defendants now 
wrongly argue that Sprouse requires. 1d. at 616, 

“The Court should reject Defendants’ invitation to rewrite the elements of actual malice. 
‘At the outset, it is important to recognize tht Sprouse must be read inthe context ia which it 
arose, The decision was published about a decade alter New York Times v, Sullaan a a point 
when the parameters of the actual malice doctrine were sill being defined. Sprouse, 211 S.E.2d 


at 680. Indeed, the Court in Sprouse emphasized that it was a question of first impression of 


whether a newspapers devision to j 


n with a eandidate to intentionally discredit (injure) his 


‘opponent was evidence relevant to proving actual malice. J, But when Sprouse articulates the 
test for actual malice it makes no mention of “intent to injure” and does not deviate from 


Sullivan: 


Consequently, inorder forthe evidence in this case to withstand appellate review itis 
necessary thatthe plaintiff, Sprouse, demonstrate thatthe defendant Daily Mail knew thatthe 
‘defumatory material contained inthe articles it printed was false oF for plain wo demonstrate 
that the Daily Mail was reckless and willful in its indifference to the truth of the printed 
material” Jd at 682 

ln fact, Sprouse’s discussion of “intent to injure” is mever in the content of adding to 
Sullivan's description of actual malice, but rather deciding whether evidence of intent to injure 


is relevant 10 actual malice. Id. at 681-82, 690-91. Indeed, the Court makes this point 


explicitly: “Nevertheless when [Associated Press v.] Walker [388 US. 130 (1967)] and Curtis 
[Publishing Company v. Butts, 388 U.S, 130 (1967)] ate read together they still stand for the 
‘proposition that personal motives onthe part of @ newspaper or participation by a newspaper ina 
plan or scheme to injure, i enddence af recklessness and willl disregard for tuth which may be 
considered along with other evidence on the question of actual malice." Id. at 688 (emphasis 


added), 
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Notably, in Matter of Callaghan, 796 S.E.2d 604 (W. Va. 2017) ~ a defimation matter 
involving a judicial candidate decided long after Sprouse ~ the Court did not even reference the 
issue of “intent to injure” much less require proof of such to show actual malice. Rather, the 
Court cited United States v. Alvarez, $67 U.S. 709 (2012) as follows: “[I onder to prevent the 
chilling of truthful specch on matters of public concer, we have held that liability for 
the defamation of « public official or figure requires proof that defamatory statements were 


made with knowledge or reckless disregard of their falsity.” Callaghan, 796 S.E.24 at 623, 


Likewise, a federal court citing Sprouse has observed that the “intent to injure” is just one 
example of evidence of actual malice: “In defamation law, malice has a narrow meaning 
Sprouse v, Clay Communication, Ine, 211 $.E.2d 674 (W. Va. 1975). t requiees not only a 
deliberate intent to injure, but also an intent 10 injure through the publication of false or 
‘misleading defamatory statements known by the publisher oF i agents to be false. 


Alternatively, malice can be manifested by an intent wo injure through publication of such 


statements with reckless and willful disregard for their truth.” McKinney v. K-Mart Corp., 649 


F.Supp. 1217, 1221-22 (S.D.W. Va. 1986) (emphasis added), 
‘Simply put, Defendants have not, because they cannot, cite this Court to a ease where a 


defendant's case was tossed on summary judgment or otherwi 


‘ecause it proved actual mali 


‘but did not also separately and additionally prove an “intent to injure.” 


B, The Mediaite Defendants Have Not Met Their Burd 
‘Absence OF Disputed Facts With Respect To Mr. 
im Privacy Claim 


‘The Mediaite Defendants contend that Mr. Blankenship's false light invasion of privacy 


claim fails for the same reasons that his defamation claim fails.” For the reasons discussed 
above, thete are genuine issues of material fact with respect to “actual malice” precluding 


summary disposition as to both of Mr. Blankenship’s elaims. 


17 West Virginia courts... teat false light privacy claims in essentially the same manner as 


they treat defamation elaims.” Blankenship, 4S1 F. Supp. 3d at 620. 
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For reasons demonstrated above, Mr. Blankenship respectfully requests that the Court 


deny the Mediaite Defendants’ Motion for Summary Judgment in its entzety. 


A deremy Gre 
Erie P. Early, Eq, 

(CA State Bar No. 166275, pro hae ve) 
deremy Gray, Es. 

{CA State Bar No, 150075, pro hae vice) 
EARLY SULLIVAN WRIGHT 

GIZER & MeRAE LLP 

(6420 Wilshire Blvd, 17° Floor 

Los Angeles, CA 90048 

323.301.4660 
‘early@Cearlysullivan.com 

jgray eariysutivan.com 


19 


Respectfully submitted, 


DON BLANKENSHIP, 
By Counsel 

Al Jeffeey S. Simpkins 

‘Jeffrey 8. Simpkins, Esq 

WYSE #9806 

SIMPKINS LAW 

102E. 2nd Ave, 

Williamson, WV 25661 

304.235.2735 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA, 
CHARLESTON DIVISION 


DON BLANKENSHIP, ‘Case No.:2:19-ev-00236 


[Honorable Omar J. Aboulhosn] 


FOX NEWS NETWORK, LLC, etal 


Defendants. 


CERTIFICATE OF SERVICE 


Thereby certify that on the 21 day of Ju 


2021, 1 electronically filed the foregoing 
“MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF 
DON BLANKENSHIP'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT OF 
DEFENDANTS MEDIAITE LLC AND TAMAR AUBER” with the Clerk of Court using the 


(CMIECF system which will send notice o all CM/ECF participants 


(o/Jeremy Gray s/ Jeffrey S_ Simpkins 
Jeremy Gray Jelirey S, Simpkins (WVSB # 9806) 
(CA State Bar No. 150075, pro hac vice) SIMPKINS LAW 
EARLY SULLIVAN 102 E. 2nd Avenue 

WRIGHT GIZER & MCRAE LLP Williamson, West Virginia 25661 


(6420 Wilshire Boulevard, 17th Floor 
Los Angeles, California 90048, 
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EXHIBIT 1 ? 
WV Senate Candidate 
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MEDIA 


FaxNews NeilCavito CNN: DavinNuner Die 
Reads a Ton of Angry Not Bead Documents He 


ELT Even We trent Federal cigs Questions 
Journal Editor Gourd or 


Messages trom Viewers Requested Scoiding Trump For Fale 
Over His Commentary Stormy Danels Clair, 


[woes] @ 
WV Senate Candidate Defends Horrifying 
No Mention of a Race’ Like ‘Negro’ 


boy Tama Auber | 10:08 pr, May 3, 2018 


West Virginia Senate Candidate Don Blankenship responded to the 
critics who called his new anti-Sen, Mitch McConnell (R-KY) “China 
family” ad racist by claiming he's “never used a rat @Afbord.” 


Campaign Ad: ‘There's 


Search For 


‘Doctor Folts Man He's 
His Tiree Sone Look S2 
Fate 


How A Hobby Pins Acraty 
Suppesed To Be Used 


“They've always sald about me, West Virginia people, Is West Virginia 
People racist,” Blankenship opined, roping the population of the 
whole state Into his mess, and making sure to refer to people from the 
Mountain State as ‘West Virginia people” 


He added, according to the report by Rolls Cal's Simone 
Pathe, “We're confused on our staff as to how it can be racist when 
there is no mention of a race. There's no race. Races are negro, white 
caucasian, Hispanic, Aslan, There's no mention of a race. 've never 
used a race word” 


Blankenship’s latest denial comes after he referred to Mitch 
MeConnell's amily as a “China family” and his father-in-law as a rich 
*Chinaperson.* 


The convicted felon turned Senate hopetul then tried to defend the 


Whole thing by claiming he was an “Americanperson* during the Fox 
News debate on Tuesday, adding there are also “Koreanpersons” and 
*Atricanpersons.” 


Blankenship, who was convicted for his part of the death of 29 miners, 
[s currently third in the GOP polls. 


The West Virginia primary ls on May 8. 
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Exhibit 2 
Excerpts from Deposition of 
Don Blankenship Taken on 
April 29, 2021 
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In the Matter Of: 


BLANKENSHIP vs 


FOX NEWS NETWORK 


DON BLANKENSHIP 
April 29, 2021 
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Don Blankenship - April 29, 2021 
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PROCEEDINGS 


if VIDEOGRAPHER: 


1 righ! 


Good morning. We are now on the record 


My name is Rick Christian. I'm the 


videographer retained by Lexitas, 


‘Today's date is April 29th 2021, 


and the video time is 9:28 a.m. 


eter 


This deposition is in the matter of Don 


Blankenship v. Fox News Network LLC, et 


al, The deponent is Don Blankenship, 


Counsel 


stenographic record. 
‘The court reporter is 
Giselle Mitchell, and will now 
the witness 
DON BLANKENSHT? 
Having been duly sworn testified as 
NR. REGAN: Giselle, 
to take appearances of counsel 
everyone who's on? 
THE COURT REPORTER: 


see who's speaking. 


1 be noted on the 


follows 


@ 


do we need 


and 


T can't 


MR, SIMPKINS: Jeff Simpkins; 


Simpkins Law. 


www.LexitasLegal.com/Premier —Lexitas 
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sentence period, under federal law? 
MR. SIMPKINS: Objection as to 
form. 
THE WITNESS: But that -- 


MR. SIMPKINS: The que: 


absurd. 
But you can anewer 

THE WITNESS: Yeah, You could 

add to that, prior to an appeal. Though 

I've never heard of anyone, and I don't 


know that anyone in the media hi 


But, 4f not, you would think they 
would find that to be unuaual, and put 
the whole prosecution in question. 


BY MR. REGAN 


368 


www.LexitasLegal.com/Premier —Lexitas 888-267-1200 


4691 


USCAS Apesat 2°18) 00296° Bicument Suse “FRew ORE /2f SPARES UH PagelD #: 16146 


Don Blankenship - April 29, 2021 


5 

1 | make thats Right? Fox’ =~ Fox hosted the 

2 | debate of -- of this primary? 

3 | A Yeah, Several days before they. 

4 | calted me a felon, and a convicted felon, 

5 | several more times, 

6 0. the Fourth Circuit u.8. Court of 

4°] append sided agedase you'en youz appenl Eon 

10 0. And you asked the United states 

12 | question. correct? 

MR, SIMPKINS: Objection as to 

“ tom, 

as " 

16 0. And the suprene Court denied that 

1 AL ten. 

» 0. And once you had exhausted all those 

20 | appeais, you filed a petition for a writ of 

21. | habeds cospus) to vacate pour qouvictiods, 0 

2 MR, SINPKINS: Objection as to 
wraw.LexitasLegalcom/Premiet Lextas 888-267-1200 
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REPORTER'S CERTIFICATE 


I, GISELLE MITCHELL-MARGERUM, the undersigned, 
a Registered Professional Reporter, Certified 
Reporting Instructor, Licensed Court Reporter, and 
Certified Court Reporter, do hereby certify: 


That the witness, DON BLANKENSHIP, before 
examination was remotely duly sworn to testify to 
the truth, the whole truth, and nothing but the 
eruth, 


That the foregoing deposition was taken 
xemotely stenographically by me on Thursday, April 
29, 2021, and thereafter was transcribed by me, and 
at the deposition is a full, true, and compli 
transcript of the testimony, including questions 
and answers, and objections, motions and exceptions 
made by counsel 


That reading and signing was not requested; 
and that I am neither attorney nor counsel for, nor 
velated to or employed by, any of the parties Lo 

the action in waich thie deposition was taken; and 
that I have no interest, financial or otherwise, in 


IN WITNESS WHERHOF, T have hereunto set 
my hand this 4th day of May 2021 


3/7 


ee 
es . 


GISHLLE MITCHELL-MARGERUM, RPR, CRT, CCR, LCR, CSR 
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CERTIFICATE OF DEPONENT 
I, DON BLANKENSHIP, hereby certify that I have read 
he foregoing pages, numbered 1 through 504, of my 
deposition of testimony taken in these proceedings 
on Thursday, April 29, 2021 and, with the exception 
of the changes listed’ on the next page and/or 
corrections, if any, find them to be a true and 
accurate transcription thereof 
Signe 
Name: DON BLANKENSHIP 
Date: 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 


DON BLANKENSHIP, CIVIL ACTION NO. 2:19-ev-00236 


Blankenship, 


FOX NEWS NETWORK, LLC et al., 
Defendants 


ANTS MEDIAITE, LLC 
‘THEIR MOTION FOR SUMMARY JUDGMENT 


Dated: June 28, 2021 Respectfully submited, 
‘MEDIAITE, LLC and TAMAR AUBER, 
Defendants 
By counsel 
(s! Andrew Bisbroueh 
‘Andrew Fisbrouch, Esq. (pro hae vice) 
NY Bar No, 


Medisite, LL 
1261 Broadway, Suite 606 
‘New York, New York 10001 
Tel: (201) 452-3990, 


Attorney for Defendants 
Mediaite, LLC & Tamar Auber 
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1. A Determination of Actual Malice is Appropriate on Summary Judgment and 

Blankenship Misstaes His Burden of Proving Actual Malice 2 

Tl, No Genuine Disputed and Material Fact Exists Regarding Actual Malice.....6 


‘A. Blankenship's Unsupported Doubt About Aubes’s Credibility is Not 
Sufficient to Create Dispute of Fact and Survive Summary Judgment..6 
B, — Mediaite Defendants Lack of Formal Writen Policies Do Not Crete & 
Dispute of Fact. 8 
False Light Invasion of Privacy Fails Absent a Showing of Actual 
Malice 0 
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INTRODUCTION 

Plaintiff Don Blankenship has produced no facts and offered no law that remotely supports 
{his ease surviving summary judgment Blankenship never bothered to depose anyone involved in 
publishing the challenged statement made by Mediate, LLC (*Mediaite”) and Tamar Aubet 


("Auber") (collectively herein “Mediaite Defendants” 


no corporate designee, no persons most 
Knowledgeable, and not even the author themselves. Lacking any evidence necessary to establish 
actual malice, Blankenship in his Opposition to Defendants Mediaite LLC and Tamar Aubee's 
‘Motion for Summary Judgment (“Opposition” ECF No. 948) relies on speculation, bald assertions 
about the author’s intent, and a red-herring argument, heard by Mediaite Defendants for the first 
time, that the artiele was “designed ta be provocative and to suggest that Mr. Blankenship is racist” 
[Blankenship's own words do enough to suggest his beliefs on race, as clearly evidenced in the 
article, Blankenship conveniently misconstrues the context of the article, which was written based 
off of his very own campaign advertisement in which Blankenship made national headlines 
referring to Senator Mitch McConnell’s family as a “China family” and his father-in-law as a rich 
““Chinaperson.” He confounds the subject ofthe article ~ his campaign advertisement ~ which was 
news in and of itself for its absurdity as some sort of evidence that Mediaite Defendants acted with 
actual malice. 

Blankenship cannot refute that Auber believed that Blankenship had been convicted of @ 
felony when she wrote the respective article or show that she harbored any doubt the statement 
‘was accurate, Blankenship has absolutely no evidence of actual malice here, let alone the clear and 
‘convincing kind required by the First Amendment, He continues his patiern of generalized and 


conclusory assertions and is unable te point ta any evidence that Auber actually knew the statement 


‘was false when made or had a “high degree of awareness", subjective doubts—about the 


1 
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truth, Lacking such evidence, Blankenship instead mischaracerizes the law, makes unfounded 
claims that Mediaite Defendants lack credibility, and constructs chain of inferences unelaed to 
the challenged statements 

Finally, Blankenship's Opposition fails to identify any fact that is both material and 
disputed, He attempts to ereate an issue of fact by raising hypothetical and speculative arguments, 
referencing and relying on unsubstantiated evidence, introduced for the fist ime improperly in 
connection with summary judgment, none of which is sufficient to individually or colletively 
real a genuine issue of material fac 


ARGUMENT 


1 termination of Actu jce_is_Appropriate_on_ Sur Judgment and 
[Blankenship Misiates His Burden of Proving Actual Malice 


In civil claims, when it ie shown that a party has not met his or her burden of proof an a 
particular claim, and no material fact is genuinely in dispute, summary judgment is the proper 
avenue fo educe the ongoing and significant expense and use of resourves associated with seeing 
‘those claims through trial. Here, Plaintiff has @ high burden: proving actual malice with clear and 
convincing evidence, However, Plaintiff confuscates the suljective nature of an actual-malice 
standard. The Supreme Court of the United States has rejected such. See Anderson v. Liberty 
Lobby, Inc., 477 US. 242, 256, 106 8, Ct, 2505, 2514 (1986). Assessing the existence of actual 
‘malice does not operate to preclude summary dismissal, as Plaintiff suggests, especially where 
no evidence exists to establish actual malice with convincing clarity ora subjective intent to cause 
injury. New York N.Y. Times Co, v, Sullivan, 376 U.S. 254, 279, 84 8, Ct, 710, 725 (1964) 
(Plaintiff must prove actual malice with “convincing clatity."); Sprouse », Clay Comme'n, 158 


W, Va, 427, 430, 211 S.E.24 674, 680 (1975)("[It is necessary fora candidate for office to prove 
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that false or misleading statements were published with knowledge on the part of the publisher 
‘of their falsity or with willful and reckless disregard of their truth, and Further to prove that they 
‘were published with a deliberate intent to injure...”), 

Blankenship bears @ heightened burden of proof to withstand summary judgment 
Anderson, 477 U.S, at254 (Holding that courts must consider “the actual quantum and quality of 
proof necessary to support lability under New York Times” when considering summary judgment 
‘on the actual malice issue.). Court routinely grant summary judgment on defamation and false 
light claims due to lack of relevant evidence demonstrating actual malice. Ciyburn v. News World 
Comme’ns, Ine., 705 F. Supp. 635, 642 (1989) (Newspaper granted summary judgment in an 
action for libel because plaintiff was a limited purpose public figure and there was insufficient 
‘evidence of actual malice in the newspaper's publication of the disputed artiles.)(emphasis 
added); See e.g. Anderson v, Rocky Mountain News, No, 85-2114, 1988 U.S, App. LEXIS 19304, 
at *6 (10th Cir. July 7, 1988) (Summary judgment was proper in father’s libel suit against 
newspaper and its general manager because father was a public figure and he failed to meet his 
burden of showing actual malice). 

Blankenship’s interpretation of defamation ease law is inaccurate, He notes that 


“{elredibilty determinations .. re jury functions, not those ofa judge,” yet he repeatedly asks 


the Court to weigh Auber's credibility and determine it was “undermined.” (ECF No. 948 at p. 5 
(citing Anderson v. Liberty Lobby, Inc.. 477 US. 242, 255 (1986)); id. at pp. 9, 16.) This is 
precisely what the U.S. Supreme Court has said is not sufficient in opposing summary judgment 


in a defamation action. A plaintiff cannot “defeat a defendant's properly supported motion for 


3 
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summary judgment in a... libel ease... by merely asserting thatthe jury might, und legally 
‘ould, disbelieve the defendant’s denial ... of legal malice.” Anderson, 477 U.S, at 256. Yet that 
is all Blankenship offers in his Opposition: disbelief of Auber’s declaration—under oath—that 
she had no reason to doubt the accuracy ofthe challenged statements atthe time they were made, 
Blankenship failed to even depose Auber to question her assertion of doubt. Based upon the 
recond as it stands currently, no reasonable jury could find that Mediaite Defendants used the 
term “felon” with knowledge that it was false or with reckless disregard as to whether it were 
true 

Laughably, Blankenship's Opposition asserts that it is Mediaite Defendants’ burden to 
“show the absence of any material facts.” (ECF No, 948 at p. 4), Blankenship cites no legal 
support for this misplaced burden because the law is clear, a8 cited by every defendant in this 
case, that the burden falls on Blankenship to show, by clear and convincing evidence, that 
‘Medisite Defendants ucted with actual malice by using the word “felon” and intended to injure 
Blankenship. See Anderson v. Rocky Mountain News, No. 85-2114, 1988 U.S. App. LEXIS 
19304, at *6 (10th Cir, July 7, 1988)(Where plaimiff argued that defendants produced no 
evidence of lack of malice, court found that defendants’ silence will not suffice as “proof” to 
‘withstand a motion for summary judgment. (citing Celorex Corp. v. Carrett, 477 U.S. 317 (1986), 

Blankenship’s backward theory of placing the burden on Mediaite Defendants to prove 
the absence of actual malice ignores Blankenship’s sole burden of proving its existence in the 
first place. The use of the term “felon” by Mediaite Defendants was not fabricated by out of thin 


ai, it was not purely the product of Auber's imagination, and it was not based on anonymous tips 
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norisits use so inherently improbable that only a reckless person would have put it in eirculation, 


‘See St. Amant v. Thompson, 390 U.S. 727 (1968) Blankenship was, aflerall, charged witha crime 


for which he served @ year in fedoral prison. Blankenship's references to “crobiity 
determination,” have no bass for challenging the credibility of the sworn testimony of Mediate 
Defendants’ witness, whom he never even deposed, (ECE No. 948, p.5) See Carroll. United 
Steelworkers of Am, AFI-CIO-CLC, 498 F Supp, 976, 978 (D. Ma. 1980), aff'd, 639 F.2d 78 
(éth Ci. 1980) In order forthe opposing party to raise an issue of credibility “he must produce 
by vay of affidavit or othersesufisientevidenss to show the court tha at tril he wil beable 
to produce some fact to shake the ereditility of the affiants. Mere hopes are not enough.) 
(quoting Walpert»: Bart, 280 F Supp. 1006, 1013 (D. Ma. 1967) (emphasis added), 
“The Supreme Court has expressly forbidden Blankenship’ssuategy in defamation cases: 
a plaintiff cannot “defeat a defendant's properly supported motion for summary judgment in a 
libel ease... by merely asserting thatthe jury might, and legally could, disbelieve the 
defendant's denial... of legal malice Anderson v. Liberty Lobhy, Inc, 477 US. at 256. See 


Pritt v, Republican Nat, Committee, 


7 S.E.2d 853, 860-61 (W, Va, 2001) (finding @ material 
issue of fact where there was “repeatedly and continuously” an “ongoing factual dispute”). The 
author ofthe article at issue testified that she believed her statement about Blankenship when she 
‘made it, and Blankenship's unsupported hope that a jury might disbelieve her testimony is 
insufYicient to maintain his claims. In this case, Blankenship has no evidence that Mediate 
Defendants had reason to doubt their statements a the time they were made, Blankenship’ failure 


to produce any such evidence—or any evidence at all—dooms his claims and ignores his 
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constitutional burden to meet the New York Times actual malice slandard at the summary 
judgment stage 


Il, No Genuine Disputed and Material Fact Exists Regarding Actual Malice 


[No genuine issue of material and disputed fat exists with respect to whether Mediaite 
Defendants knew that referring o Blankenship asa felon, for which he was criminally charged, 
vas actually false given his ultimate misdemeanor convition, The sworn declaration of Auber 
cstablishes the lack of Auber's knowledge as tothe technical falsity ofthe tem “felon,” and 


nothing exists in the record to refute that statement or establish otherwise. (ECF No. 900, Ex. 1) 


[Ifthe evidence presented in the opposing affidavits is of insufficient caliber or quantity to 


allow a rational finder of fatto find actual malice by clear and convincing evidence,” then 


is no genuine issue” and summary judgment is appropriate Spacecon Specialty Contractors, LLC 
, Bensinger, 713 F.3d 1028, 1048 n,13 (10th Cir, 2013), Plaintiff's Opposition fails to present 
any evidence showing Mediaite Defendants subjective knowledge that the term used in the 


‘Antile’s headline was false ora reckless disregard forthe truth 


A. Blankenship’s Unsupported Doubt About Auber's Credibility is Not 
‘Sufficient to Create a Dispute of Fact and Survive Summary Judgment 


‘Blankenship's Opposition doesnot create a dispute of fact because Blankenship has come 
forward with nothing that contradicts the clear evidence offered in support of Mediate 
Defendants’ motion, The sworn declaration by Auber establishes that she believed wha she wrote 
about Blankenship when she wrote it, ad no reason so doubt the accuracy ofthe statements and 
‘was not aware that Blankenship’s conveton eating tothe mine explosion technically amounted 


toa misdemeanor, only that it was a serious crime and he was sent to prison, (ECE No, 900, Ex, 
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1), Blankenship has no actual proof that Auber published a statement “with knowledge that it was 
false or with reckless disregard of whether it was false or no.” Sullivan, 376 U.S, at 279-80, 
Blankenship “suggests” that Auber watched the Fox News debate on May 1, 2018 where 
Blankenship states, “faced thiny years in prison for a fake charg, ad I beat all thee of the 
felonies... I's incredible, they sent me to prison for @ misdemeanor. I was the only prisoner 


there that was a misdemeanant.” (ECF No, 948, 


2 [Deposition of Don Blankenship, dated 


April29, 2021 (“Blankenship Depo”), pp. 364:16-365.). First, Blankenship himself admits that 
hhe went toa felony prison, which in and of itself, shows the lack of material falsity of refering 
tw him as a “felon.” Further, Blankenship's “suggestion” of what Auber watched or saw is nat 
nough to establish etal malice, Imporantly, Blankeaship's flare to depose Auber during 
Aiscovery doesnot permit him to speculate and stack unwarranted inferences upon each other in 
hopes of surviving summary judgment 

[Blankenship elie on Zerangue, but the case actually supports summary judgment in 
“Medisite Defendants favor (ECF No, 948 (iting Zerangue v: TSP Newspapers, Ine, 814 F.2d 
1066 (Sth Cie, 1987). In Zerangue, the court held that paint filed wo establish seta malice 
as to an ance that incorrectly reported ahout erm for which plain had not heen convicted 
cor even indicted, even though the reporter failed to investigate and may have been negligent in 
relying on his own memory. fd. 1071. The sour allowed plain?’ claim oprocced ony as to 
second article thet contained the same false statement and was published within 30 days after 
the defendant published and retracted the first ancl, Contemporancous evidence showed the 


editors and author of the second story had reason to doubt it when it was waitten: the editors 
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“knew of the .. retraction” and the author likely attended a meeting about the retraction and 
reviewed the newspaper's files containing the retracted shortly before writing the second article, 
Id at 1072, None of those facts are present here, and Blankenship cannot produce any competent 
‘evidence of actual malice because he never bothered to depose Auber, her editors, of anyone else 
at Mediaite. This case falls squarely under the principle that “(t]he Constitution provides the press 
With a shield whereby it may be wrong when commenting on acts of a public figure, as lang as it 
is not intentionally or recklessly so.” Care v. Forbes, nc, 259 F.3d 273, 283 (4th Cit. 2001), 

Aside from Blankenship’s bare assertion regarding a failure to investigate, which alone is 
insufficient, Blankenship has no evidenee that could support a finding of actual malice with 
respect to Mediate Defendants, Pippen v. NBCUniversal Media, LLC, 734 F.3d 610, 614 (7th 
Cir. 2013) (holding that mere failure to consult records is not proof of actual malice because 
“failure to investigate is precisely what the Supreme Court has said is insufficient to establish 
reckless disregard forthe truth") 


B. —_ Mediaite Defendants Lack of Formal Written Policies Do Not Create a 
Dispute of Fact 


Defendants’ intemal policies or any lack thereof also do nothing to advance Blankenship’s 
burden of proving actual malice by clear and convincing evidence. A “public figure plaintiff must 
prove more than an exireme departure from profesional standards” to survive summary 
judgment, Harte-Hanks, 491 11S a 665 (emphasis added), Blankenship has no evidence of any 
<leparture from professional standards, let alone more than an extreme departure, Blanksnship 
has presente no evidence—let alone clear and convincing evidenes—shat Mediate Defendants 


“in fact entertained serious doubts as to the truth of [heir] publicationfs|" in the May 3 article. 
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Reckless disregard of the truth, and thus a showing of actual malice, “exists where there 


is sufficient evidence to permit the conclusion that the defendant in fact entertained serious 


doubts as to the truth of his publication and yet published wit 


such doubts. Alternatively, 
there must be sulicient evidence to permit the conclusion thatthe allegedly defamatory statement 


‘was made with a high degree of awareness of its probable fal 


Recklessness may be found, 
Where there are obvious reasons to doubt the veracity or accuracy of information.” Blankenship 
¥ Napolitano, 451. Supp. 3d 596, 61819 (S.D. W. Va, 2020\interal citations 
‘omitted)(emphasis added). See Harte-Hanks Comme'ns v. Connaughton, 491 US. 657, 692 
(1989) (Because actual malice isa subjective standard, “failure to investigate before publishing, 
‘even when a reasonably prudent person would have done so, isnot sufficient to establish reckless 
disregard”) 

Blankenship alleges no evidence whatsoever to identify accepted standards that “should” 
bein place or how Mediaite Defendants had the mindset to deviate from these standards. Simply, 
Blankenship declares that lack of policies equate to actual malice. This theory lacks any legal 
support to back it up, not even a legal citation, This simplistic narrative by Blankenship does not 
come anywhere close 10 meeting the high burden necessary to establish actual malice by clear 
and convincing evidence. Blankenship’s argument is pure conjecture in order to obfuseate the 


which quite frankly, doesn’t exist. Blankenship has produced no journalistic standard that 
‘Mediaite Defendants have deviated from, no evidence of how that standard was deviated from, 
and no evidence as to the subjective mindset of Mediaite Defendants to allegedly deviate from 


that standard. Therefore, the case should be dismissed. 
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C. False Light Invasion of Privacy Fails Absent a Showing of Actual Malice 
West Virginia courts “weat false light privacy claims in essentially the same manner as 
they treat defamation claims.” Blankenship, 451 F. Supp, at 620. (8.0, W. Va, 2020), Given that 


actual malice is also an essential element of a 


for false light invasion of privacy, 
Blankenship has filed to meet his burden on ths claim as well, For all of the reason identified 
herein, and considering the bare inferences and speculation upon which all of Blankenship’s 
arguments are based off of, nothing in the record establishes that Mediate Defendants acted with 
cul malice, As result, Blankenship's claims against Medisite Defendants both of which 
require actual malice — fail asa matter of law. 
CONCLUSION 
For all the foregoing reasons, Mediate Defendants respectfully submit that summary 


{judgment should be granted to Medisite Defendants on all claims, 


Dated: June 28, 2021 Respectfully submitted, 


‘MEDIAITE, LL 
Defendants 


> and TAMAR AUBER, 


By counsel 


(3) Andrew Fisbroue} 
‘Andrew Eisbrouch, 
NY Bar No. 5515598 
Medisite, LLC 

1261 Broadway, Suite 606 
New York, New York 10001 
‘Tel: Q01) 452-3990 


9. (pra hae vice) 


Attorney for Defendants 
Mediaite, LLC & Tamar Auber 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
‘AT CHARLESTON 


DON BLANKENSHIP, CIVIL ACTION NO. 2:19-ev-00236 


Plaintiff, 


FOX NEWS NETWORK, LLC etal., 
Defendants 


CERTIFICATE OF SERVICE 


Thereby certify that on June 28, 2021 a true and correct copy of the foregoing was served. 
via CM/ECF on all counsel of record in this action registered to receive CM/ECF notification, 
is! Andrew Eisbrouch 


‘Andrew Fisbrouch, Esq. (pro hac vice) 
NY Bar No, 5515598 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 


DON BLANKENSHIP, 


Plaintiff, 


‘Case No.:2:19-ev-00236 
FOX NEWS NETWORK, LLC, ctal., 
Defendants, 


DEFENDANTS FISCALNOTE AND GRIFFIN CONNOL 
MOTION FOR SUMMARY JUDGMENT. 


vs 


Defendants FiscalNote, Inc, and Griffin Connolly (collectively, the “FiscalNote 
Defendants") respectfully move for summary judgment on all counts under Federal Rule of Civil 
Procedure 56 against Plaintiff Don Blankenship for the reasons set forth in the FisealNote 


Defendants’ accompanying memorandum of law, which is incorporated by reference, 


Respectfully submitted, 


FISCAL NOTE, INC. and GRIFFIN 
CONNOLLY, Defendants, 


By counsel 


At Allen M. Gardner 

‘Allen M. Gardner (DC #456723) 
(admitted Pro Hae Vice) 

Sarah M. Gragert (DC #977097) 
(admitted Fro Hac Vice) 

LATHAM & WATKINS LLP 

555 Eleventh Street, NW 

Suite 1000 

‘Washington, DC 20004-1304 

Telephone: (202) 637-2270 

Facsimile: (202) 637-2201 

allen cardneraw.com 


sarah erage @lw.com 
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John J, Palak (WVSB No, 2929) 
"ATKINSON & POLAK, PLLC 
300 Summers Street, Suite 1300 
P.O. Box 549 
Charleston, WV 25322-0549 
‘Telephone: (304) 346-5100 
Facsimile: (304) 346-4678 
ipolak@amplaw.com 
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FiscalNote 


How far we've come. 2014 saw us 22 strang. Now 
we're over 400 and growing, 


Our Mission: To connect people and organizations to government. By doing so, we are 
helping to create a more transparent and connected global society. 


FiscalNote is the premier information services company focused on global policy and 
market intelligence. By combining Al technology, expert analys 
regulatory, and geopolitical data, FiscalNote is reinventing the way that organizations 
minimize risk and capitalize on opportunity, 


and legistative, 


Home to CQ, Roll Call, Oxford Analytica, and VoterVoice, FiscalNote empowers more 
than 5,000 clients worldwide to monitor, manage, and act on the issues that matter 
4712 
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most to them. 


FiscalNote 


Bez. CQ Bh Groce 


The FiscalNote Story 


‘While working in government, Tim Hwang noticed that getting access to easily 
consumable legislative and regulatory activity -- whether at the local, state, or federal 
level -- was challenging. By harnessing modern technology such as machine learning 
‘and natural language processing, Tim knew he could bring clarity to these unstructured 
and disparate government data sources, ultimately helping people and organizations, 
better understand and act on the issues that mattered to them, 


In June 2013, Tim and childhood friends Gerald Yao and Jonathan Chen flew from 
Maryland to Silicon Valley, spending the summer working aut of a Matel 6, with the 
goal of transforming Tim's idea into reality, A few months later, the three returned to 
the east coast with investment capital — and validation -- from Mark Cuban, Jerry Yang, 
and New Enterprise Associates (NEA) to take that idea and build a company, FiscalNote 
was born. 


Since then, we've believed that leveraging technology is the key to providing 
transparency into the policy, people, and geopolitics shaping today's world, That 
Guiding principle was just as true in 2013 as itis today, Our core technology sustains 
products and services that power more than 5,000 clients around the world -- from 
‘small nanprafits to government agencies to large corporations (including half of the 
Fortune 100) ~ with patented technology, expert analysis, and Al-powered data. 
Although our team and products have evolved significantly over time, we've never 
wavered fram our north star to detiver novel, innovative, and compelling solutions to 
meet today's most pressing challenges. 
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‘At FiscalNote, we acknowledge that the reason we're the #1 most trusted and secure 
solution for policymaking is because of the people behind the products. Meet the 
innovative leaders and experienced advisors guiding us toward fast growth and 
SUCCESS. 


Beyond the Products: FiscalNote Executive Institute (FNEI) 
Rooted in a spirit of innovation and relevance, FiscatNote launched the FiscalNote 
Executive Institute, s program that brings together Leading global companies to 
Giscuss, examine, define and promote best practices across thought leadership; and 
helps to advance collaboration through sharing of ideas, guidance and experiences. 
This community is designed to connect leaders from across industries and continents 
to network and collaborate with their peers, maximize their effectiveness as leaders, 
and tackle the world's most pressing issues as they apply to business and government. 


In combining creativity, innovation, learning and inclusion best practices into 
FiscalNote’s everyday business structure, the organization has cultivated a culture that 
makes FiscalNote more than a job. 


FiscalNote Awards 


Since its inception, FiscalNote has leveraged technology to empower clients with the 
information and tools they need to navigate the policy landscape. We foster a spirit of 
innovation through a dedicated investment in our team, technology and our research, 
and we are proud of the recognition we've received as a result, 


—— 
“i FiscatNote 


Inc. 5000 


Regionals Tae 
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Explore a career at FiscalNote 


About 


Press 
Careers 
Product Support 
Request Dero 


120 Pennsylvania Ave NW th ler Washington, 0, 20004 
(202) 788-5800 


AKTON ROUGE, USA 


NEW YORK, USA 


ARUSSELS, BELGIUM 


‘SURUGRAM, INIA 
SEOUL, KOREA 
HONG KONG. 
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EXHIBIT 2 
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FiscalNote 


POLICY NEWS FROM AWARD-WINNING. 
JOURNALISTS 


ur team of experts have 


les of experience covering 


Congress and the White House, You can trust them to 
bring you the insightful, nonpartisan analysis you reed to 


make better decisions today 


a se ii | 
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LIGHTNING-FAST ALERTS, 


You need to know the moment something changes, and 
Q's advanced alerting system ensures you get an 
automatic alert—both in your inbox and via our mobile 


app. See for yourselfand day 


What are you interested in? 


DAILY NEWSLETTERS 
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Ready to see for yourself? 


REQUEST ADEM: 
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Why you need CQ News 


It's easy to find political news. It's hard to find in-depth, non-partisan 


analysis of federal policy. 


Morning and afternoon headlines a 


‘Twice each day, you get the headlines of every story published by our 
veteran journalists, This guarantees that you are informed of everything 
happening on the Hill 


REQUEST A DEMO OF ca NEWS 


Detailed summaries of major bills v 


akerman = Saivogen 
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~xace — GNN 


—_ 


& Chevron EY 


Building a better 
working world 


Ready to see for yourself? 


Let us show you what the Largest press corps on the Hil can do 


About 
Press 
Careers 
Product Support 
Request Demo 
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120" Pennsuvnia Ave NW Uh lor Washington,DC, 20004 
(20217285800 


AATON ROUGE, USA 
NEW YORK, USA 


ARUSSELS, BELGIUM 


GURUGRAM, INGIA 
SEOUL, KOREA 
HONG KONG 


Note 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
‘CHARLESTON DIVISION 


DON BLANKENSHIP, 


Plaintiff, 
Case No: 2:19-cv-00236 


FOX NEWS NETWORK, LLC, etal, 


Defendants. 


DECLARATION OF ERIC GARCIA 


1, Eric Garcia, declare and state as follows; 


currently work a a freelance writer in Washington D.C. Tam over the age of 18 years 
and have firsthand knowledge ofthe contents ofthis declaration 

In May 2018, I worked as a staff writer onthe Breaking News team forthe publiation 
Roll Call and wrote several articles per day for our publication. To write these articles, 1 
typically relied on other news publications to inform my own articles, Breaking News 
stories did not typically involve original investigative work 

(On May 7, 2018, I authored an atl itled “Blankenship Blames Establishment For 
“Misinforming’ Trump.” 

1 derived the inforinaton, ineluding the phrase “convieted felon,” contained in the article 
from prior news publications concerning Mr. Blankenship’s West Virgina senate bid and 
his criminal history that located online, {do not recall which particular news 
publications 1 used as sources to write this article 

1 didnot know atthe ie I wrote the article that Mr, Blankenship's conviction amounted 


o a misdemeanor rather than a felony, nor did I have any doubts at that time as to 
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‘whether the reference toa felon was accurate Ifhad any reason to doubt the accuracy of 
the ter, I would not have used it I ake pride in my publication and seek to ela only 
truthful and accurate information to the readers 

6, My colleague, Griffin Connolly, was aso a staff writer onthe Breaking News team atthe 
time that I wrote that article. Mr. Connolly had no involvement in the writing or 
publication of this article, nor any involvement in the statement that referred to 
Mr. Blankenship as a “convicted felon." Ido not know why the publication online 
indicates that he contributed tothe article 

7. Lam notaware of any FiseaINote or Rell Cal policy relating to reporting on criminal 
activity or charges. 


| declare under penalty of perjury that the foregoing is true and correct. 


Executed this > day ot] UH at zf 
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Blankenship Blames Establishment 
ro oe as 


president tweets in urging West Virginia voters about Senate 


ae 
o0oeo00e8e 
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West Virginia GOP Senate candidate Don Blankenship suggested that establishment Republicans are 
“onisinforming”* President Donald Trump and telling bins to oppose his campaign “because they do not 
‘want me tbe in the U.S. Senate and premote the president's agenda,” the convieted felon and 
businessman wrote Monday moming on Facebook 


Ina tweet carlier Monday, Trump urged Republicans in West Virginia not to make Blankenship the 
party's nemince fer Senate atthe primary Tuesday 


Trump tweeted that Republicans have a chance to pick up a crucial seat and urged voters to pick either 
state Attorney Genoral Patrick Merrisey or Rep. Fyan Jenkins to run against Democratic Sen, Joe 
Manchin in November, 


“Problem is, Don Blankenship, currently running for Senate, can’t win the Cieneral Blection in your 


State,” the President said. “No way!™ 


Donald J. Trump @ y 
i 


To the great people of West Virginia we have, together, a realy 
great chance to keep making a big difference, Problems, Don 
Blankenship, currently running for Senate, car't win the General 
Election n your State..No way! Remember Alabama. Vote Rep. 
Jenkins or AG Morrisey! 


$ Things to Watch in Tuesday's Congressional Primaries 
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‘Trump also said "Remember Alabama," 1 
race in that state in Decembs 


improper relations with underage girl 


ing 10 Domecrat Doug Jones’ stunning win in the Senate 


ce Republican Roy Meare, who was dogged by allegations of 


Trump avait Jeotion cat 
afier the election that he had endorsed interim Se 
knew Meare couldn't win 


«but said the day 


Luther Strange in the primary because he 


In his response to the president's tweet, Blankenship repeated the line that he is “Trumpier than 
ump” 


“The President is avery busy man and he doesn’t know mie, and he doesn’t know how flawed my two 
main opponents are in this primary,” Blankenship wrote 


‘Want insight more often? 


“West Virginia voters should cemembsr that my enemies are Barack Obuma and Hillary Clinton and 
‘my opponents would not even be running as Republicans had I not resurrected the Republican Party in 


West Virginia,” he wrote 


Jenkins left the Democratic party and joined the GOP in 2013 
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Last week, Trump's eldest son Don Jr. tected that West Virginia should oppose Blankenship. 


“No mere fumbles like Alabama” he said. 


Donald Trump Jr. y 


@doraleTunpr 


| hate to lose. So Im gonna go out on a limbhere and ask the 
ae0ple of West Virginia to Make a wise decision and reject 


Blankenship! 

No move fumtles like Alabama, We need to win in November. 
tay Hypo 

(255K 3.44 PM-May 3.2018 e 
9.1776 people are talking abou! ths > 


Blankenship was criticized after he released an ad calling Senate Majority Leader Mitch McConnell 
“Cocaine Mitch” and McConnell’s in-laws his “China family.” 


MeConnel) is married to Trump's Transportation Secretary Flaine Chan, whose parents immigrated te 
the US. in 1961 and are both US, citizens 


Blankenship insisted the ad was not raciss, saying “races are negra, white caucasian, Hispanic, Asian.” 


Blankenship) was convicted of conspiracy to violate federal mine safety laws after 29 miners were 
killed in the 2010 Upper Big Branch Mine disaster. 


side Fluctions with Nathan L Gonvales rates West Virginia's Senate race Toss-up. 


= Griffin Connolly contributed ta this report 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 


DON BLANKENSHIP, 


Plait, 
¥ Case No: 2:194c-00236 
FOX NEWS NETWORK, LLC, eta, 


Defendants, 


DECLARATION OF GRIFFIN CONNOLLY 

1, Guta Connolly declare and state as follows: 

1. Teurently reside in Wasbington D.C, Tams over the age of 18 years and have firsthand 
knowledge ofthe contents ofthis declaration. 

2, ToMay 2018, 1 worked as staff writeron the Breaking News eam forthe publication 
Roll Call and wrote several aicles per day for our publication. To write hese tiles, 
“ppically relied on other news publications to inform my own atles, Breaking News 
stores id not typically involve original investigative work, 

3. Thad no involvement withthe May 7, 2018 article ied “Blankenship Blames 
Establishment For *Misinforming” Trump,” nor any involvement inthe statement that 
refered to Mr. Blankenship as a “convicted felon 


4. To not know why the publ 


tion online indicates that I contributed to the article. T did 
et 
5. Tam not wate of any FisealNote of Roll Call policy relating to reporting on criminal 


activity or charges, 
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{declare under penalty of perjury thatthe foregoing is true and correct 


executed this T™ day of Juge 203) at Downtes (crave  Dilingis 


Griffin Connolly 
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IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA 
DON BLANKENSHIP, 
Plaintiff, 
a Civil Action No. 19-C-51 


DONALD TRUMP, JR.; and 
DOES 1-20 inclusive, 


Defendants. 

SERVE: Donald Trump Jr 
Trump Tower 
725 Sth AVE 
New York NY 10022 


‘SUMMONS: 


Within 30 days after service of this Summons on you, exclusive of the day of 
service, you are required to fle and serve an Answer, including any defense or 
countercialm, to the Complaint. You must fle your Answer withthe Mingo County Circuit 
Court and serve a copy thereof on the following counsel of record: 


JEFFREY S SIMPKINS ESQ 
SIMPRING LAW 

102 E 2ND AVE 
WILLIAMSON Wv 25661 


If you fail to respond, judgment by default will be entered against you for the relief 
‘demanded in the Complaint and you will be thereafter barred from asserting in another 
action any defense or counterciaim that must be asserted in this action. 

Date: 12 June 2019 
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IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA 


DON BLANKENSHIP, Civil Action No: 14=C- 5] 
Plaintiffs, 
vs. 


DONALD TRUMP. JR: 
and DOES 1-50 inclusive, 


Defendants. 


COMPLAINT 


INTRODUCTION 
A Case of “Weaponized Defamation” 

1. The mainstream media and much of the political establishment today 
routinoly, und with nctual malice, sots out to destroy public figuros with outright; 
Jigs. ‘The competition for viewers is intense and nothing brings in eyeballs like 
scandal end degradation. Bo toois the establishment media's bloodthiraty desire to 
destroy those with whom they disagree politically. We live in an age of weaponized 
dofamation where lies can be repeated in more ways at more times in more placos 
‘with more speed than anyone could possibly have imagined even five years ago, 
much less in 1964 when the seminal case in the area of defamation of public figures 
‘was decided. This lawsuit will help determine whether the media and the political 
‘ntablishmont, in thio increnoingly malevolent and digitized environment, can 

Page 10f 26 
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continue co tell eutyight lice about what ther soncidee public Sgusce ewnning fov 
office, us part of their offort te sway eloctions and tarmzh noxt-establiehment 
ysdidater, while Intantionally: putting biindave an, and sampletaly hoodwinleing, 
thy American publit io the proowss 

2. Tr the 2018 election eyele, plaintiff Don Blunkunship (sumotimes 
roforrod to herein as "Plaintiff’) was one of scveral Republican candidates vying to 
ho the next Tnited States Sonntay fram West Vi 


Me Blankenship personified 
‘and epitomized what it is ta be # non-establishment condidate for office, As such, 
the DC ectabtishinent “sium wr the eatublichment media united agoinst Mr 
Bhuokenwhij. ‘Phe entire establivhmont media ypoctram ~ from cmvervativn 
liberal, few fringe social medi to mainstream media — commenced 4 search and 
doetroy mission to take out Mr. Blankenship. 

3 Prominont mainstream beltway “swantp Republicans. led by Senate 
‘Majaeity Loader Mitch McConnell, cold all who would listen that Mr, Blankenship 
Jud to be stopped at all eases. 

4 MeConnell ant in motion the wheels of clin 


ne campangn - 
incluiling a “mes of items” — to devtroy Mr. Blankenship und blalantly intexfore in 
a fedora] ulection. wsing among other things, the National Republicun Senatorial 
‘Committee ("NRSC"). Donald Trump, Jr. (sometimes referred to hercin as 
“Dofondant”), and his contacts m the establishment modia, including Fox Nows ity 
particular, to de MeCannell’s (and in tura, the NRSC's) bidding. 

5. Not tole outdone, the establishment left-wing media, including ix 
Jeading mouthpieces CNN, MSNBC and The Washington Post. jeined in the 
defamation chorus, Thoy too set ont to destroy Mr. Blankenship, and to subvert an 
election, but for their own particular reasons -- doing so would protect their 


incumbent Senator af choice, Democrat Joe Manchin (who had beon beaten in the 
Page 20f26 
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pare sa hock Jopal snd politival huts with Me, Blankenubip) woul ubvu fit porfootly 
within the lellwing media's teied and true agenda of using certain prominent 
_statuvutios ae poster bere to paint a faleo picture af purported consesvative ovil 


and depravity across the board. 


& Thier anvirenmone penvidad tho vena a which mileiyle nears, 


persona disregarded their ubligntion lo report the truth and lied uloot Mr, 


Blankenship, sepoting ad manaenm in the days leading up to the May 8, 2038 Wen 
Virginia Primary, that he was a “convicted felon or had becat “imprisoned for 
manslaughter.” Mr. Blankenship is well-acauainted with the rough and tumble of 
politics, This is not thar Mr. Blaokenship is not and never was a feton wd haw 
never beon convicted of a felony. neither mansloughter nor nay other. These false 
elnins wer not sinple inmulty, but eather were part of « concerted plot hy the 
wsiablishent wedi and the political establishment to destroy Mr. Hlankensbin 
pecvonally wml interfere in x federal election, 
Brief Background Leading to the Weaponized Defamation 
ofDon Blankenship 
7, Me Blankenship was raised in the amall West, Virginia town of 
Delormio, He bognn in the mines, working bi way through schol xe a cual minox: 
Fallowmg gtaduntion, he rose in the coal business érom en accounting job te 
bevoming CEO uf Massey Energy in 1992. He worked in the business for thiety- 
eight yeare, Undor his leadership, Massey Energy grew from a emall ontfit into the 
lnvgest coal prodiucor in Central Appalachia, which exnpikiyed thousands of miners, 
and provided energy tu ailfions of consumers, Mx. Klankenship's Weatkership helped 
destioy the coal miner’s wnion, which resulted in the creation of thousands of new 
Jobe ad earned Mr, Blankenship the permanent enmity of tmion boss and Obama 
rminion Richard Trams. 
Fone 3of 26 
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4 On Apell 3, 1010, 4 tengie caploaion wt Macnuy's Upp Rig Bran 


Mine tauk the lives uf twenty-nine minues, ‘The explosion occurred jirst a fore 


houre afton ventilation chesgee roquived by the Obama Adminicteution wore 


completed, which cut the mine's airflow in half President Obama immediately 


sought to divert blame fram his Admmistration’s culpshilits, and to continue to 
ccutry favor with union bass Trumke (whw hud vinited Olyma in the White House 


mare thin ang ochey person) Ohoms pupuxted to how sympathy for the minors! 


families by holding « prews conference only ten days after the explosion -- lony 


hefera anyone «ven was uble fo enter the mine ta investigate .. in which the 
Prosidont told the world the explosion was the faule nf Massey's management ~ ie. 


‘Don Blankenship. In fact, a scientific analysis of the explosion itsclf hae ulcinately 


shawn that the detonation was cxused ly ibsdvinerl and ill-vonovivel ventilation 
regulations impnsed by the Ohams Adeninistestion’s Mine Safety andl Heoldh 


Adaunistralion (MSHA) which were completed just hours bofbre the magedy. 


9. ‘The Obama Justice Depertment CDOS" followed with a politically 
‘supercharged and motivated indictment against Mr. Blaukouship accusing bim of 
three separate folonios and a misdemeanor. The Obama Administration detested 
Don Blankenship. Mr. Blankenship had long been well-known wa the mote prolific 
provider and defender of coal miners’ jobs in West Virginia. He had ulsy almsst 
singlehundidly ryvived the conservative brand and the Republican party in West 
Virginia antl had long been vocal critic of Obama. He was therefore an easy mark 
for the coalshating Obania Administeation and a target of ite warnlanting war on 
coal 

10, The aggeeasive federal prosecution went to trial in October 2010, and 
‘Mr. Blankenship was found innocent by @ West Virginia Jury on att felony 


counts. He was conyiclnd, however, only of @ misdemeanor, 
Pages of 25 
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TL A Brot shne micdomennat ie nome (or vietually noves) cont to pricon, 
hot thanks ty the averarching and auteaswous yrossurce brught to boar against 
hhim ly: the government, Me: Hlnalonuhip wae cont to yrivan hy the Obama DOI for 
one year (tho maximum for which any misdomeanant ean be ventunced) and sarved 
time in prison. Mz. Blankenship may have bean the only prisoner in any adie] 


prisqa who had boon convicted of just a misdemeanor. 


12 The Nenartmont af Tnstion Offion af Penfossional Respensihility has 


since investipited the conduct of the United States Attwenaye who prosecuted Mr. 
Blankenwhiy— Booth Goodwin wnd Steve Roby. ‘The OPH faund that minasive 
prosecutorial misconduct had occurred in the prosecution of Mr, Blankenship, 
stating among other things that. “because Ruby and Goodwin recklessly violate 
tho Departinent’s discovery policios regarding the disclosure of discoveruble 
statements. thoy committed professional misconduct.” 

‘The West Virginia Republican Primary 

38. Tn 2017, My. Hlinkenship announced his plans to run Bi the West 
Virginia Senace seat held by Democrat Joe Manchin, The May 8, 2018 Republican 
Primary pitted Mr. Blankenship against West Vinginis Congrevemin Kvan Jenkins 
aud Atcomey Geneval Patrick Morrisey. Thanks to Mr. Blankenship's longstanding 
ptominenco m West Virgmua, the significsar financial resources he brought ta heat, 
his effective nude wal mucernn i debietes, by early May 2028, hin appanents! wntornal 
polls showed Mr. Blankenship had moved into contention, 

14, The potential efoction of Mr. Blaukenship was an anathemw Wo Mitch 
‘McConnell and the GOP Establishmont. As Mfr. Blankenship roso in the pois, 
Leadar McConnell and his colleagues determined that they would do whatever they 
could, including lying and smearing to atop Me. Blankensbap from winning the 


primary. AL ar about thin time, it wus widely reported thal MeCannell convened 
rage sof28 


ee comrant 
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slundeutine meetings of the NRSC ta formulate o plan, including a Mone of 
tions, w slop Mr. Blaakenship Rom wioning the Primary. Some of these 
anvutings eack plave ia McConnell’ offi in Uso Qupital. Ono attondso, Senator 
John ‘Thune, the third-ranking momber of the Senate lexdernhip, was quoted ax 
“hopling] soul pruyling]” that Blankenship would not win the nomination 
‘The Defamatory Attacks 

1h. Whar fallowend nowt was Mr Blankonshin's eanvirtion hy the media not 

omen, but denen of thnes, af being w fen. 


16. The desire in ston Mv. Blankenship begun ta be grean vance on April 25, 


2018, when Judge Andrew Napolitano apponred on the Fox News Channel peas 
“Qutnumbered” and falsely claimed thst Mr. Blankenship “want to jail for 
pianstanghcer, aftor being indicted” 

17, dust days later, on April 29, 2014 Kevin McLaughlin ~ now the 


NRSC's Exocutive Divector anit at that time an ally of Leader McConnell ~ 
npearad om CNN anid falooly ssid » 


Me. Hlunkeoshin: “Well, I mean, pick your 
pois with this guy, right? [le doesn’t live in West Virginia, hw's w convicted 
feton.’! CXN had previowsly reported accurately Mr, Blankenship’ felony 
acquittals and both CNN and Mr. McLaughlin know this slur was false 

18, MeConnelt (among others), by aud through his surrogates in and out of 
Lhe media (including Dansld Tromp, fe). auvght. to biverfero io a Federal election 
by sileneing Mr. Blankenship, prevent him frum wianing a seac m the United States 


Sonate wad using Mr, Blankenship's public figure status to chill his free speech 


2 In this Complaint, the word “felon” and other defamatory utterances have 
een highlighie in bald duties. This cinphasis les beow added unl as uot i 
the original text unless specifically stated 
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10, "Thu dolamatoms attacks on Me. Blanl:onslip ocualated after ho 
walloped bis opponsnts in a nationally televised May 1, 2018 Fox News Debate, 
which took place just a week hafira the Primasy. Polling by Me. Blankanehip' 


oppanente estimated bas perform 


rest yanowa int xs aoght-paint lead ia che race 

2 Cheer th onsniny week, multiple news personalities, Iubrioatud by: 
thei divelain for Mr, Bhukenship, and some at the direction of McConnell and other 
GOP lenclens, mepentediy and falaoly called Mr. Blankenship 2 “folon® and “eonviered 
folon’. Theso dofamatory scatemonts wore mado on Fox News and in othor venuck 
by conssrvative commentators. 

21, On May 4, 2018, Defendant Dom Trump, or. nttonste noi gave the 
kevante address al a mevting uf high-level NRSC lewders in ori, ‘Thal samy 
evening, Mr, Trump published a tweet te his 3.5 million followers calling Mr, 
Blankenship a “felon.* 

22 Donald Trwmp Jr. tweeved that Mr. Blankenship was a ‘felon’ aftor 
mooting with, and as part of a scheme with, NRSC loaders eceleing ta prevent Ma. 


Blankonship's victory in the primar 


24. Moreover, Defendant's defimalary statement wie mud in 
écinjunetion with reference to (he mine disaster and thus, had the additional fect, 
through inference, implication, innuendo andor insinuation. of further defaming 
‘Mr, Blankonship by falsely atteibucing co hian responsibility for murder. 

24. In addition, Mr. Blankenship was repeatedly defamed by the loft 
Teaning mainstream media, including CNN and MSNBC, Hrampley include 
MSNBO's Chis Hayes calling Mr. Btakonship » “felon” on MSNLC at lewst tice 
‘seul Joy Wei cntling him a “convicted feloa” on May 3, 2018. Others did the same, 

25, ‘The evidence in this case will prove the Defendant acted with actual 
malice and reckless disregard for the truth. Ae a roeulc, Mr. Blankenship has 

Page ch26 
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suffoved enocenonta Mangia Me. Bluhm mesa proven rege af adding 


billions of dollars in value te an enterprise, As Massey's CEO. Mr, Islenkenship 
grow the vompuny from # valuation of $160 million to 27.8 billion (while mort athors 
in tho marketplace wore failing), Tho defamation of Mr. Blankenship as a "felon" 
hhas ko smeared his reputation that he has bece provanted from pursuing other 


uviueanes and apparcunicivs ine returns of billions of dollar 


ail generati 


Huewuge ef this hom aad « varivly othve injusios Mr. Mankonshiy bru suffind, bn 
seeks damages in excess of the jurisdictional limit of Mingo County Cirenit Court in 


an amaunt tne proven at évial # 


¥6. In addition, Mr. Blankonship seeks substantial ponitwe damages in an. 
amount to be established at trial. The purpose of punitive damages ss to punish a 


dafondnnt foe uutengewus conduct wndiur ta xefurm wr duter the definduot and 


+ While the ovidence will aupport the requested voliof under the prevailing standard of 
New York recs Sullivan (und ike progeny), scrutiny of that actual wali elundard is 
‘gmfieantly inceeaaing. See for emimpie, the very recent Opmion of Justice (arence 
‘Thamaa (dator February 19, 2019), in which he concurred with the denial of cortiorari in 
the cane, MeKoo o. Cosby, Je, 2019 WL 638761. dluslico Thomas duecribus at length, bow 
the controlling law (which originate wich New York Times Co. «Sullivan, 46 U1. 254, 84 

1) 719, 111. Ra24 686 (1984), applies an actual malice standard co public figures that 
was nowhere found in the Constitution or in contmon faa, fd. at 1, “Thy eornun 
law af libel at the time the Firat and Fourceenth Amendments were ratified did not requive 
public Rgusesta 2oriafy any kind of heightened liability atocdaed us a condicion of 
rovovering damages, Typically, « delamed indivduul oeeded only ta prove'u false written 
‘publiention that. subjected him tn hatred, concempe, or ridicule J, at 43 eiting among 
others, Dun & Bradstreet, 105 8. Ct, 2939 (1985). Justice Thomas vontinued, “Far from 
neecasing a pulile bgure's burden 10.a delamation avon, the comma Jaw daemec bets 
ingninst public figuena tn he, famything, more serions and injurious than ordinary lhela.” 
Fd. 96 "4 citing 3 Blackstone “124 (Words also condiag to scundalize a magisceace, ox 
person in a public trust are reputed mure highly injurions than when spokes ofa private 
man") (Other citatinoa omitted}. custice Thoman continued, “There are sound reawana to 
quescion whether eichor the Pirst or Fourteenth Amendment, as originally understood, 
encompasses an aetuat-malice standaed for public fy’ ores or elborwige displauos vast 
sewuthn uf sats dofumatinn lave” Te conclusied, "We should renonnider our jariaprudenee in 
this avea. I. ot “5, “6, 
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nchoxo from ongaging in condust similar to that whiah formod the basiv of the 
Inwautit 
JURISDICTION AND VENUE 
27, Ming County Circuit Court Juve original wnd general jurisdiction 
pursuant lo Wout Virginia ode § 51-2-200) 
28, Mingo County Circuit Court has personal jurisdiction over Defendant 


urenanr ta Wasr Virginia Code § 54.3.28 far isons inelnding, but nat limited to 


that the Dofendant transneted busines in thin stats; contracted to aupply services 


or things in this state: caimed tortious injury ta Plaintiff ly an act ov omission in 


thie wtaro; eaund tortion injury in thie state by aw act or omisvion outside thin 
state while regularly doing andor soliciting business in this state andlor engaging 
{nv a persistont course of conduct andlor deriving subscantial rovenuc trom woods 
used or consumed or services rendered in this staco, 

29, Tnaddition, Mingo County Cirvuit Corurt hna personal jurisdiction 
ver the Dofendanc beeause of che Went Virginin effects af his conduct. Indeod, 
West Virginia wins the focal point of bis comments and tweet, both with respect ta 
the underlying story itself (ie, Mr. flankenship's criminal proceedings in West 
Virginia) and with respect to a significant portion of tho harm Mr. Blankenship 
sufferod (Lo. the effect on the Weet Virginia election). Accordingly, Defendant 
puepasoly divocted his actinns tawacdl West Virginia vind should reasonably havo 
anticipated being holed inty court in West Virginix, 

30, Venue is proper in Mingo County Circuit Court pursuant tw West 
Virginia Code § 56-1-L(0X1), 


PARTIES 
1. Plaintiff Don Blankenship is an individuul residing in West Virginia 


anid was in 2018 a candidate for the United States Senate fram Weat Virginia, 
rage act 25 
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22, inintiffic informad and baleeven that Defendant Donold Teun, Jo. 


{*Defondant’) 1s an individual residing in the State af Now York. 


WA Plalntiff doce wot know the (eww aamee and aupiositinn of che 


Defendants sued in this Complaint as Doos 1 dhrough 60, nnd therwfire sues those 
Defendants by such fictitious names. Plaintiff will amend chis Complaint to allege 
tho true nines and capacities of thase Doo Defendants whon the satne are 
aseovtained. Plaintiff is informed and helinsns, and hasod thovean alleges, that each 
cf che flentiously named Defendants ix responsible ia vor munney for che 
coeurrunces allegell in this Complsint. 0 further set forth herein, snd that 
Plaintiff sumages. ws alloged in this Complaint. wore proximately caused hy thove 
Defendants conduct. 
GENERAL ALLEGATIONS 
Background 
44, Plaintiff Bon Blankenship was born inta x poor f 


nily in Aypalachia, 
come of four children in a single-tuament home, Mr, Sankersbin'a Fnat job was as 
‘warkwr Wt his mother’s emul gavoline filling station, which also served as thw 
family’s home, Me, Blankenship graduated from high school in 1968 and eurned & 
degree in accounting from Marshall University w Runtingcon, Wost Virginia in 
197Y, spending his sunimers working in the West Virginia coal mines. 

5, Mi. Blankunship worked for ten years in the food busininss, until be 
‘wan offered an necounting job with Massey Energy Company in 1982, thon 
mining concern partly owned by Royal Dutch Shell. Mr. Blankenship climbed the 
ranks. and in 1992, became president and CEO of Massey Encegy. its first chiof 
exceutive ontside tho Massey family. With Mr. Hlunkenstup at the belt, Mastoy 
Energy grew from a family-run outfit into the largest oval pradunee io West, 


‘Virginia wich billions of dallers in annual revente. 
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‘The Urner Big Branch Funlocion 
36, On April 5, 2010, teagody struck Raleigh County at the Upper Big 


Byauch Mino, Blasamable gar daop sa the mina iqnited, causing ast oplonion which 


Look the lives a€ twenty-nine miners 
AT President Olums and others in his whministestion immwshatoly 
claimed that the managers of the Upper Big Branch Mine ~ .¢, Me, Blankenship — 

sworn responsihin for the explosion Tust ten days after the acrident, President: 
Obama atcributed the arcvlane co a failure first and foremost of management.” 


However, owing tn large comentrations of taxie gee, na cue accessed the mine to 


loterioinw the expusinn's euuse until Lang after the Providvnt had pointe tbe 
finger of blame. 

88, "The Federal Govornment’s investigation into the explosion was 
conducted by the Minine Safety and Health Administration (MSHA). However, 
‘any conclusions reached by MSHA wore inherently euspoct because it was 
necessarily investigating itsclf. In the months leading up to the accident, MSHA. 
und required Massey ta implement» now ventilation system at the Upper Branch 
Mine. Aieflow iotn 9 enine ix mewsured in “cubic feet yer minute" (CM). At about 
the time of Uh wecidont, the law required that airflow be measured in the ming at 
30,000 CEM. Prior to MSHA requiring ventilation changes, the Upper Branch 
‘Mine was moasurodl at four times che legal requirement: 120,000 CFM. Aftor tho 
MSHA vontilarion changes were implemented, che CFM dropped to 50,000 CFM. 
‘Tous, the changes quire by MSHA cut the mine's wirflow by sixty-perceat 

9. ight monthe alter the disaster, on December 6, 2010, MSHA 
concluded that w coal bed methane build-up ignited and created an explosion, 
According to MSHA. the ventilation deficioncies in the mine - which ét had 
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caused — were « critical fartnr in causing the explosion. Nonetheless. MSHA 
placed the blame on Massey and Mr. Blankenship, 

40. Tr April 2014. Me. Blaokensbip released a documentary which refuted 
Uhe MSELA's Finding snd chollengit the inherwnt sunflict of having @ eegulatory 
agency investigate an explosion where it wos likely al fusll. Amony other things 
the documentary identified powerful sciontific evidence, which refured MSHA’ 
conclusion that the explosion was causcd by an influx of mcthane. An analysis of 
the nir vented from che miine at the time of the explosion revealod that the 


explesinn almost certaraly resulta from « veey cure iaundation af nacural gas 


through erick in the mino’s floor, which gas would bye hoon wwupe aur of thet 
mine by « vtronger airflow, but for MSHA" required pre-explovion ventilation 
changes. 

41, ‘The Obama Administracion was irate over the documentary and, 
almost immediatly began a renewed snvcstigatson of Mr. Blankenship, following 
Sonntar Manchin’s dermad thar Me. Blankeaship he iadaated. Seven monthe altor 
che desumentary was relensed, nn ae aboot November 13, 2014, fedecal prosecutors 
rum the Olime Adminivtration charged Mr. Blankenship with Une felames, 
including conspiracy to doftaud the Fedora mino regulators, He way alsy charged 
with o misdemcanor, conspiring fo violate mine safoty laws. 

42, The Federl Govornment brought the full weight of its infinite 
rasouroas ta hear on My. Blankenship. The matioe went io trial in October 2015 
‘and Jasted about (wo months. 

43, Following lengthy deliberations, the West Virginia jury found Mr 
Blankenship innocent on aif felony charges on December 3, 2015. The juwy 
convicted him of che inisdemoanor offense. 
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44, Qn April 6, 2016, the Judge seutanced Mr. Blankenship to one year in 
prison. The Judge refuse to stay Mr. Blankenship's sentence ponding bis appeal, 
and he served one year #t Taft Prison in Kern County, California. 

45, Mr. Blankenship was released from custody in the Spring uf 2017. 

Mr, Bloukenship Ruus For Senate 

46, In January 2018, Mr. Blankenship formally sanounced his plans to 
yun as a Republican for the U.S. Sonate seat held by Senator doo Manchin, a 
Damociat. ‘Tin Republican pemary war schedaled Sie May 8/2018) tn light ol ig 
then-receat events, Mr. Blankeachip's candidacy was viewod as a fong-shot, 

41, The fight for the Republican nomination was juined in carnost in 
January 2018, The race oltimately pitted Mr. Blankenship ugainsc West Virgina 
‘Cougrossman Evan Jenkins and Attorney General Patrick Morrisy. 

48. Mr. Blankenship outperformed expectations ia the primary exmpaign, 


He campaigned well, expended significant resources in support of his campaign, 
and produced effective campaign ads. 

49. About a month bofore the May 8, 2018 primary, based on internal 
1y Loador MeConnoll, cho NRS( 


uthory in the GOP Eatablishinent, ax well ay many in the mainecream media. that 


polling, It hacame cloar to Senato Mayo 2 smd 


Mr. Blankenship had dwn even in the race with the other (wu romteaders. 
Plaintitt is informe and believes that in the weeks before the May 6% Primacy, 
several mectings occurred, attended by Leader McConnell, members of the NRSC, 
and uthure, in which a “menu” doscribing possible ways to defeat Mr. Blankenship 


was discussed. Some of these meetings may have occurred in Federal Goveroment 


offices in violation of Federal Campaign financo laws. At these meetings, (hy 
ateondees dotermined and agreed that Mr. Blankenship's candidacy must be 


Muppad at all pata, including by smearing Me. Blankenship in tho media with 
age 826 
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fries storing AL ths end uf April N08, Taador MeCannall exrensardl his diedaim fox 
My. Blankenship this way: "I hope we actually nominate someone who can actually 
win tha elect.” 

A Scheme Is Implemunted to Defeat Mc. Blankenship 

50. On ar about Murch 25. 2018. persons unknown creuled and carried 
‘out a "payh poll” wherein phone oporators would call potontial vocers in West 
Virginit purporting to conduct political polling and asking the voters questions 
predicated on the ide that Mr. Bloakonsbyp wns a "felon.* Rather than simply t0 
collcer information to assist with the defusnalion exmpaign nguinal Me. 
Blankenship, che “push poll” «tse was intended to defame My, Blankenship anil 
derail bis earopaign by planting the false ides in the mind of the voters “polled” 
that Mr. WMankunship was « felon and/or had boon convicted of « felony, 

31. On March 30, 2018, the Democratic Senatorial Campaign Committee 
published an article which stated: “Republicans are increasingly worred that 
former coal CEO and ex-felon Don Blankenship could came aut on top in the 
primary, easing Senator Manchin’s puth lo reelection in the Call" 

52 On April 10, 2016, the political action cummittee ostemibly 
supporting Mr. Morrisey’ campaign 26th PAC responses to. tweet by Mr. 
Blankenship, with the following defamatory tweer: “You are algo a convicted felon 
hurting Wost Virginia familics.” Mr. Blankenship communicated directly wich the 
amajor funders of thie PAC and advised that this weet was fatee. No correction was 
aver innlod. At che time Uhix beet was iseaed, the authors (nnd likely tho PAC: 
top donors a well) knew that it was false. but nonetheless proceeded to publish 
because of their malice toward Mr. Blankenship. 

53. On April 25, 2018, Judge Andrew Napolitano intensified the attacks 


on Mr. Blankenship and his canilidacy by deploying falsehoods on Fox News, anv 
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extremely influential sonres af infarmatwaa far Wesr Vieginia voters Indes 


Nupulituao appoared on Rox News iluylime: program Oninueabered, alingside host 


Marie Huef among athers. Daving « stemmnt concerning the Weet Vireinia 
Primaty, Judge Napolitano took part in che following exchange: 
Hart: "Don Blankenstup bas long heow » veev polarizing figure 


in Wese Virginia, Te weat tp jut, aetually, after a seally crags 
oal-amining inviclent— 


Napolitano: “ite went to jait for manslaughter, after bing 


Mart "Yes, exactly” 
54, On April 29, 2018, Kevin McLaughlin, now the Executive Director of 

tho NRSC, appeared on the program CNN Newsroom on CINN afongside host Dana 
Bash and guest Alex Isenstadt, as part of a segmene about Mr. Blankenship’s 
candidacy, Mr, MeLaughlm wus intemtuced as “workmg with the National 
Ropublican Party in West Virginia, the last tine Republicons tried to beat foureont 
‘West Virgiiia Senater] Joe Manchin” und was Cithed a» 9 “GOP Pobtival 
Stralegint.” Several clips of Mr, Blankenship were sired during thy xegment 
During the segment, McLaughlin stated the following, refbering to Mr, 


Blankenship: 


MeLaughlin; "Well. | mean, pick your 
ight? He deosn't live in West Virginia, 
you know, he says -” 


hash; “Lle's gat a house in Nevada” 
McLaughlin: “Exactly.” 


ith thie guy, 
‘su convicted felon, 


Me. Blauheuship Cruslues His cuts In The May 1° Natiuisalls- 


Televised Fox Debate Causing The Smears To Escalate 


35. On May 1, 2018, one week hefore che primacy election, Mr 


Blankenship participated in a dvbsute with the other two Primary ctedidates which, 
wan caleviced natoaully gn the Fux News Channel. The natiunal troadlenst, hosted 
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by Fox Nows stars Brot Baicr and Martha MacCallum, resulted from the intense 
national interest in the West Virginia primary in political circles, because of 
concerns about Mr. Blankenship, und a by-thon-widespread boliof that the 

. Republican primary winner could defeat Democrat Joe Manchin in the general 
lection bocause of the state's massive eupport for Prosidant Trump in 2016. Me. 
Blankenship addressed his conviction and imprisonment right out of the gute, 
stating in no uncertain terms: “I faced thirty years in prison for a fake charge, and 
beat all three of the felonies. ... It's incredible, they sent me to prison for a 

the only prisoner thors that wae a misdemeanant.” Most 
objective observers concluded that he won the debate handily and, by some 
‘estimates, gained eight points against his opponents, 

56, Inthe week leading up to the May 8th Primary, there were multiple 
inctancow of defamation. 

57, Onor about May 3, 2018, members of the NRSC mot in Florida to 
discuss the upcoming Senate primary elections. Defendant Donald Trump J. the 
President's son, was in attendance. The President's son had (and has) considerable 
influsnce with the Woat Virginia voters likely to cast ballots in the May 8th 
Primary. ‘That afternoon, Mr. Trump tweeted the following: 


misdemeanor. T 


Donald Trump Jr. @ @Denl.. 6/3/12 
| hate to lose. So I'm gonna go out on a 
limb here and aok the people of West 
Virginia to make a wise decision and 
reject Blankenship! 


No more fumbles like Alabama. We need 
‘to win in November. #wv @wveo! 


Ores thre Owen 4 
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58. Undeterred, Mr. Blankenship issued s yress release that afterncon 


which read: 


‘The aatablishment is doing everything they oan co keep Joe 
Munchin in vffice, Lam the only eanditlate in Uhis race that has 
Dealen Mauchia cu several political issues, I beat lin on the 
food tax aad che $5.5 hillion bond. The establishment needs ty 
stond down in this rave, and I will hat, Manchin in the fall 


In this primary, cvoryone said [eould nut win, hutitas now 
apparent to the establishment that I will win. 


West Virginians are dying by the hundreds every year from 
pints dleugs and they will not vate for a drug lobbyist who ie 
alga nasociqlud with sbortionsste. Thoy will also not vote for 
Little Joe (lenkins} whv hus been in public office for two 
decades yet oversozs the Congressional district that leads the 
nation in drug overdase deaths aod which is lasc in economic 
opportunity, 


Lam not just ready to help President Trump drain the 
swamp-- Tam the only candidate that is eapable uf dying ao. If 
| aus not the Republican nominee against Joe Munchin in the 
fall, Manchin will win. 


Na other Republican can heat Manchin withwuc my full support 
and neither Morrisey nor Jenkins is deserving of my suppart 


West Virginians should he able to decide for themselves who 
‘wo sond co che US Senate, 
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59. Later that evening, Mr."Trump flawed up with a tweet that the 
sitting senator, Joo Manchin, had “never run against a folon{.)’ referring to Mr, 
Blankenship. ‘The full tweet is as follows: 


Donald Trump Jr.@ © Conalsrurnpie -3 Vay 2008 , 
Ha, now Im establitrsent? Na, fm realtc | now the fst thing Wanchin vill. 
do's run ads featuring the families of thase 29 miners lled due to acions that 

‘ent you to prisen, Cant wn Bie general. you should know that if others in 

‘he GO? won't say. 


“Trumss son urges West Virginia Republicans to reject Slankenship, who 


22018,05/03/pol.. 


MaryMary (Sniper Say 2008 ¥ 
Dont ere ar le a: Hp ats are uty i 


Reahing t @Enber 


He's probably never run against a felon. 


“i 
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60. Rivrly the next enorniny. My. Ilsakunship replied ra Ube Leet 10 


correct the revord, as follows: 


on Blankenship 
garb vane 


Don Blankenship 


Jam sorry that you were misintermed —_, 1am a victim of fake news ana 
and misled by McConnelis cronigs corrupt Obama DOU. 


while you were al the RNG meeting when | get to DG, your dad wilt have 


Begtyngra dscns 


yesterday in Mam. no oetter supporter in his efforts to 
Ihave never been convicled of a dran the swamp. Looking forward to 
felony and raver been convicted of a working together lo Make America 
misdemaanor that | committed, Greal Again. You will ike the real en 
dust lice your father...(1/2) Brankenship, just like WY voters, 

Ane A Bae ‘2/2 


61. Dospite this, Plaintiff is informed and belioves, and bawed thuvwin 
alleges that Defendant never issucd a correction or retraction, nor removed his 
dofainatory tweot from public view 

62, Plaintiffis taformed and belioves, and meud thereon sllages that 
Dafendant published Unis fatee tweet 9t the request uf the NISC and others ax part 
of chuir efforts ty smear Me. Blankenship and defeat his candidacy. 

G3. Over the ensuing dayy Joxding up to the Primary, numerous medin 
cumpauies defaeued Me, Blaukeoushiy by calling kia a “felon, Among then were 


conservative outlets like the Washington Tinos and Fox News, and Fox Businoss 


including Neil Cayute ond Stephanie Mamill, and Johu Layfeld.” 
3 On the ove of the Primary. the GOP establishmont gave further voice to the 
desire to stop Mr. Blankenslgp fom becoming thelr nomlsee. A BuzzFeed article 
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‘The Other Media Piles On 

64, In April 2018, Chris Hays twice referred to Mr. Blankenship 1s & 
folon. In May, 8.B. Cupp twice called Mr, Blankenship a “felon” on the air on her 
program as did doy eid on MSNBU, 

BR Tn May 9919, multiple news autlats and sommantatnrs published 
dofamatory statements about Mr. Blankenship, 

66. Mr. Blankenship lost his bid to be the GOP nominee on May 8, 2018. 
{In addition to the anyuries to Mr, Blankenship's reputation and other harm visited. 
‘upon him by the defimatory statements alleged above, these unlawful statements 
‘wore also a material cause of his loss in the Primary, 

‘The Smears Continue Even After The Election 

57, Multiple mdividuals and organizations continued to defame Mr, 

Rlankanchip hy ealling him a folan far mantha after the alaction 
COUNTI 
DEFAMATIONICONSPIRACY TO DEFAME 

68. Plaintiff reincorporates and re-alleges paragraphs 1 through 67 above 
as though ant forth Fully hoxsin 

69. Defendant made statements of fact as sot forth above, which were 
‘materially false, namely that Mr. Blankenship was a felon. To the extent 


on May 7, 2019 includos tho following: “Ropublicans foar Blankenship would 
sigs the abi to compete Bf a net tg tl bs ao cf ther baa Raat 

pice i the yee Intra poling fom one othe cupsignsopponng 
60 


to BuzzFeed News, has narrowly edging 
competitors in the final weckond.” And “If. does pull off a-win on 
‘Tuesday, Republicans said, it would have broader implications outside of West 


‘Virginia And “It would be a “blow for the party,” said former Rep, Tom Davis, who 


chaired tho House Ropublican eampaign arm, taking & great pick 
td making ita mance longer shot Soe “Republicane re Worried A Roce Baiting 
Coal Baron Is About To Win A Senate Primary”. 

Hits bareleedness com/articl!alesstevinson/don-blankenship.west- 
Streams 
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Dafundwnt’s nhove-deseribud stutuments were stutuments of opinion (and thoy wexe 
not), each euch purported opinion implied the existenve of uniligelased defamatory 
facts as the basis for the ovinion. in that such oninion(s! would spear to 
reasounblo porson to be based on che untene and defamacory facts that Mr. 
Blankenship was a folon andor bad been convieted af a felony. 

70. Defenilant caused the published the shnve-deacribed defamatory 
atatements shuut Mr. Blankenship. 

T1. Defendant's statements were defamatory in that they reMlurtwd shiom, 
contumely. and disgraco upon Mr. Blankenship by stating that he was u felon. 

72, Dofondanc's statumonts wore dofamatary per se in that they were und 
uve inwapable of an innocent meaning and charged Mr. Blastkenship with the 


‘commivaiin of crimes af whi 


b he was acquitted, xnil were inputations as affecting 
hin hasiness. tride, profession, andlur office 

73. Defendwnt's stotemonts with respect to the My; Rlankwnship were 
materially and entirely false in chat Mr. Blankenship is not «felon and bie never 
boon convicted ofa felony, and in fact was acquicted of all folony charges with 
‘chic ho had ever been charged. 

74. Mornver, Defeniuav defamatory wlatemeat wax made in 
conjunction with reference to the mine disaster, and thus hail cba additional effoct, 
through inference, implication, innuendo, andior insinuation, of further defauning. 
‘Me. Blankenship by falsely attributing «0 him reeponsibility for murde 


To. Defendanes made the defamatory statemonts wich actual nialioe, that 
14, netual kaowledge of che fatsity of bin statements or, at a minimunn, with 
rocklogs and willful dixregard ofthe truth or falsity of the statements, Among 
other rexsns wail without Limitation, Defendant's wrongful conduct was motivated 


by the mattore discussed horein above. 
Page 24 of 26 
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76 Anguns wha caneultaal the frooly-sondlahle yublie roeneds of Me 


Bhiokenship's tial ane convictive (including previous accuraly report af My 


Hlankenshin's acqnittats). wonld know that Mr. Hlankenshin was aeauitted af ull 


folony charges, that Mr. Blankenship was convicted only of « misdemoanor, and 
that Me. Blankenship has never been convicted of a felony. whether for 
manslaughter ar any other rewson. 

77. Dfendant intended tn cause injure w Mr. Blankenship by pubhshing 
the false defamatory statements. 

78. Plaintiffis furcher informed and belioves, and based thereon alleges, 
that Defendane sharod a common plan with che NRSC and other persons eurrontly 
tanknown to Plainft (sued herein a8 Does 1+ 


comeninvion of the tart of defamation, 


78. Tepacticular, they sbared the common plin of ensuring thot Plantiff 
did nut win the West Virginia Primary Election, To thut end, they agreed hit 
Dofendant would disseminate, and cause andor encourage others to dissemimat 
the false claim that Plaintiff was a “felon” or “convicted felon They knew that this 
loin was uncruc, as Plaintiff had heen comvieted only of a misdeuteanor and had 
bean acquitted of all eluny chargen 

80. Me. Ilankenship was damaged by Defenilant’s defimatory statements 
in ua amount to be proven at trial, buc which exceeds the jurisdictional minimum 
of this Cowet, 


ue 
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cour 
FALSE LIGHT INVASION OF PRIVACY/CONSPIRACY - ALL 
DEFENDANTS 


BL, Plaintiff veincorporates and ro-alloges paragraphs 1 through 80 ubove 
as though set forth filly hore. 
82, Defeudlant published mutter which placed Mr. Blankunsbip in 9 false 


Tight Deere He publi forth ahave, oxmely Uhat Mr Blankenship wis a 
felon, «ns/or thut Mr, Blankenship had been comvicced of a felony. 

83, Defendant's publication, and the message conveyod thereby to the 
public that Mr. Blankenship was a felon, andior thot Mr. Blaukensbip had been 
convicted of folony, were untrue and of @ oxituré highly affersive to a reasonable 
povkan. 

4. Defindant’s publicutions was witety disseminated throuhoul Weat 
Virginia aod in many eases, throughout the counter. 

85. Moreover, the publication was made in conjunction with refbrence to 
the mine disaster and chus, had the additional affect, through inference, 
implication, innuendo and'or insinwatinn, of further placing Mr. Blankenship in a 
fnlso hght hethre the publir by filsely atcributing to him responsibility for murder, 

BG. Defendant made the publications with actual malice, that ix, actual 
knowledge of the falsity of the publications, or at a minintum, with rockloss nd 
~willfl distegard of the truth or falsity of the publications. Among other renson= 
and without limitation, Defendant's werangtia} conduct way motivated by the 
matters discuskad berets above. 

7, Anyone who consulted the freely-available public reconds of Mr 
Plnnkeuiship's trial and conviction (including provious accurate reports of Mr. 
Mankenship’s acquittale), would know that Mr. Blankenship was acquitted of all 

Pome 23126 
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felony charges. that Mr, Blankenship was convieted only ofa misdemeanor. and 
that Mv. Blankenship has never becn convacced of a felony. 

8K. Plaintiff ie further anformed and believes. and hasod cheroon alleges. 
thul Defrrulaot, shuved ia a voramon plan fr the cumminsiin of the tort of false 
Fight invintan of privary with others, including wilhout limitation the NRSC and 
Does 1-50, and each of them, 

89. In particular, Defendant, the NSC. and Does 1-80 shared the 
eommtan plan of ensuring thar Plaintiff did am. win the Wost Virginia Primary 
cli. To that end, Defeuduor, the NRSC, and Ths 1-5 


anit burs would dimeminite and cause andfor enovarage othurs ts dixseminace 


ul 


‘agteod that Defendant, 


the falac lim that Plaintiff way a “felon” or “convicted felon.” Defendant, the 
NRSC, and Does 1-50, and each of chem, knew that this claim was untrae, as 
Plaintiff had boon convicted only of « misdemeanor end had boon acquitted uf all 
felony chavgos 

90. Defondane, the NRSC: aud Diww 1-50 tay camniteod overt acts in 
furtherance of the conspiracy hy publishing false and misleading clans abour Mr 
Blankenship which ylwowd him in « fideo Highe before the public, incluing, but not 
limited to, Defendant’s publication of the tweet reproduced above, 

91. Mr. Blankenship was damaged by Defondauts' statements placing 
Thins in a false ght before che publi in an emaunt co be proven at trial, but which 


exceeds the jurisdictional miaitnuen of this Couct 


wm 
Mw 
Ww 
1 
wt 
Page 24 26 


USCAS Agagal22f9'dv'Bo2a8BétLment 63%6" Pied C8721 "Pade’2t GM PagelD #: 13893 


DEMAND 
Minti desngoits judgment against WDofondunt in excess vf the jurisdictional 
limit of Mingo County Cievuit Court for the following dumwiees and other eubof: 
AS TO COUNT ONE 
1. dudgment for general damages fur defamation; 
2 Sudgment for ap 


ial dacnager fr defntnation; 

8, Aperoanent injunction against Defendunt peobihsting republication 
of the dofamatory atatumwnts and requiring the removal wf the difummatary 
statements from public recess: 

AS TO COUNT TWO 

4, Judgment for general damages for false light invasion of privacy; 

5. Judgment for special dammugea for fale tight invasion of privacy: 

6 Apwemanent injunction against Defendant prohibitang republication 
of the atalwmonts ylucing Plaintiff in a false light before thy yubdie and vequising 
the removal of thove statements from public access; 

AS TO ALL COUNTS 


Judgment for punitive damages: 


8 Judgmont fur exmationsl distress damages; 


9. Statutory julyment interest purvonnt to West Virginia Code § 56-6 


31: ant 
10, Such further retiof as the Court may deem just and proper. 

uw 

Mh 

mn 

we 

ws 
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*PLATNTIFF DEMANDS A JURY TRIAL 


DON BLANKENSHIP 
‘By Counsel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
‘CHARLESTON DIVISION 


DON BLANKENSHIP, 


Plaintiff, 


‘Case No.:2:19-ev-00236 
FOX NEWS NETWORK, LLC, etal, 
Defendants, 


DEFENDANTS FISCALNOTE AND GRIFFIN CONNOLLY’S 
MEMORANDUM IN SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT 
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PRELIMINARY STATEMENT 

In this ase, FiscalNote and its former Rol Call staff writer, Griffin Connolly (collectively, 
the “FiscaNote Defendants"), have somehow been caught inthe net of Plaintiffs quixotic ermsade 
agains the media, But each Defendant media outlet is different, and Plains claims against the 
FiscaINote Defendants are meritless. Indeed, Plaintiff is fling with Rule U1 temtory for 
maintaining a frivolous claim afer failing to develop any evidence in discovery to factually 
support his allegations against the FiscalNote Defendants 

Plaintiff originally named the FiscalNote Defendants in his Amended Complaint, 
complaining that FiscalNote published one article in its Roll Call newspaper—a paper targeting 
congressional staff in Washington, D.C., not Republican primary voters in West Virgnia—that 
tmistakenly made one reference to Plaintiff as felon, That solitary article was published —by 
Plaintiffs own admissions—after numerous other individuals and media outlets had publicly 
referred to Plaintiff as felon and Plaintiff had been subjected to substantial adverse media and 
social media coverage. Further, the article was writen by Erie Garcia—who is not a defendant, 
Plaintiff mistakenly sued the wrong stafT writer, Griffin Connolly. ‘The irony is inescapable 
Plaintiff mistakenly aecuses Mr, Connolly of committing bel for an ancl he i not autho, 
‘when Plaintiff secks to recover billions of dollars from FscalNote for mistakenly refering te him 
2s felon rather than» misdemeanant 

Plaintf’s claims managed to survive the low bar ofa motion to dismis, but they cannot 
survive summary judgment, Plaintiff must demonstrate that reasonable fist finder could 
conclude (1) shat theres clear and convincing evidence that the FiscaINote Defendant (a) acted 
with actual malice and (b) intended to harm Plant, and (2) that the FiscalNote Defendants 


themselves eaused Plaintiff damages, He cannot do so 
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“Two years into this litigation, Plainff has no more evidence to support his claims than 
with whieh he started: only the one Roll Cal article, Whatever evidence Plaintiff may have 
amassed with respect to other Defendants, he has no other Rell Call publication, deposition 
testimony, declarations emails or anyother evidence specific to FiscalNote to suggest, much less 
prove, tht Mr Garcia's “elon” reference was anything but an innocent mistake, To the contrary, 
‘Mz. Garcia's declaration accompanying this motion unequivocally establishes that he had no 
‘knowledge that Plaintiff was not a felon nor any reason to doubt that Plaintiff was a felon (s bad 
already been widely reported), The First Amendment plainly prohibits any finding of Liability for 
4 mistake of this nature made with respect to speech about the qualifications ofa candidate for 
politcal offiee, and Plaintif's claims, if allowed 9 proceed on such a meager record, will 
significantly undermine these Constitutional protections 

Plaintiff has not a shred of evidence to create reasonable factual dispute as to any element 
this claims, requiring their dismissal 

STATEMENT OF UNDISPUTED FACTS 

FiscalNote, In. is company that specializes in information management and offers @ 
‘variety of products and services intended to connect people and orgenirations to government, See 
x. 1, psvfiscalnatecomiabout. Among other offerings, it owns two news publications, CQ 
and Roll Call, both of which are focused on coverage of the U.S, Congress for an audience of 
‘Washington DC insiders ~ members of Congress, congressional staffers, rade associations, and 
lobbyists. See Ex. 2, huns/iscalnote com/producsieq-news 

As pat ofits reporting, Roll Cell previously operated Breaking News tsa, See Fx. 3, 
Garcia Decl 12. At the time ofthe publication in question, Defendant Grifia Connolly worked 
on the Breaking News Team, as did Fric Garcia, another Roll Call staff writer, See id $92, 6 


‘The Breaking News team wrote several articles per day forthe publication. 1d. §2. StafT writers 


2 
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‘on the Breaking News desk were responsible for preparing articles on current evens, primatily by 
relying on articles published by other news outlets, The staff writers did not typically conduct 
“original investigative work to prepare their Breaking News articles. Id 

‘On May 7, 2018, the day before the Republican primary for the West Virginia Senate seat 
for which Plaintiff was campaigning, Roll Call published an article titled “Blankenship Blames 
Establishment For ‘Misinforming’ Trump” (“Roll Call Article”), attached as Ex. 4. See ECF No. 
883 at 5 (explaining Plaintiff's senate run), Mr, Connolly did not author the article. See Ex. 3, 
Garcia Deel. 6; Ex. 5, Connolly Deel, $3, As stated on the face ofthe article, Erie Garcia, who 
is not a defendant here, was the author. See Ex. 3, Garcia Decl. 43, Neither Me. Garcia nor Mr. 
‘Connolly know why the publication indicates that Mr. Connolly contributed to the article, as he 
had no involvement. Jd. 46; Ex. 5, Connolly Decl. 4, The contribution eredit for Mr. Connolly 

‘The article discussed Plaintiff's response to President Trump's efforts to secure Plaintfl's 
‘campaign defeat anda varity of derogatory and racist comments Plaintifthad made. See generally 
Exhibit 4. Buried in a sentence discussing Trump's opposition, the article mistakenly referred to 
Plaintifas a felon. It stated: “West Virginia GOP Senate candidate Don Blankenship suggested 
that establishment Republicans are ‘misinforming’ President Donald Trump and telling him to 
‘oppose his campaign “because they do not want me to be in the ULS, Senate and promote the 
president's agenda,’ the convicted felon and businessman wrote Monday moraing on Facebook.” 
Id. Although confusing its classification, Mr, Garcia otherwise correctly identified the erime for 


whi 


Plaintft was convicted atthe end of his article: “Blankenship was com 


ted of conspiracy 
1 violate federal mine safety laws after 29 miners were killed in the 2010 Upper Big Branch Mine 


disaster” Id 


3 
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‘Mr. Garcia derived the information, including the phrase “convicted felon,” from other 
‘online news publications he reviewed that morning that concemed Plaintiff's West Virginia senate 


Did and criminal history. See Ex. 3, Garcia Decl. $4. He does not recall the particular news 


He did not know that Plaintiff's conviction was a 


publications that he used as sources. Id. 
‘misdemeanor, rather than a felony, nor did he have any reason to doubt the auracy of what he 
‘wrote, 14.45. Ithe had any doubt as to whether Plaintiff was felon, he would not have use the 
term, /d. Numerous ater articles made the same mistake as Mr. Garcia, neatly twenty of which 
‘were published before Mr. Garcia's Roll Call article was published.” 

Because of one mistaken word ina single Roll Call rile, FscalNote has been swept nto 
Plaintiff's Tawsuit against more than one hundred defendants for remarks made inthe course of 
media coverage about his campaign. But the entirety of the FiscalNote Defendants’ mistakes 
consist of single wor, ina single article, targeted to an audience of congressional staffers and 
‘other Washington, D.C. insides. There are no other remarks oF Fats in dispute 

LEGAL STANDARD 


‘Summary judgment shall be entered when “the movant shows that there is no genuine 


dispute as to any material fact and the movant is entitled to judgment asa matter of law.” Fed. R. 


iv. P. 56(a, 


sate material when they might affect the outcome of the case, and a genuine 
issue exists when the evidence would allow a reasonable jury to return a verdict forthe nonmoving 
party.” Ballengee v. CBS Broad, Inc., 968 F.3d 344, 349 (4th Cir, 2020) (quoting News & 
Observer Publ’g Co. v. Raleigh-Durham Airport Auth., 597 F.3d 570, $76 (Ath Cir. 2010). 

‘The nonmoving party has the burden to “show that a genuine dispute does, in fact, exist.” 


and “must rely on more than conclusory allegations, mere speculation, the building of one 


"See ECF No, 691 at 69 (summarizing over 100 mistaken references to PlaintfVas a felon. 
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inference upon another, or the mere existence of a scintilla of evidence.” Dash v. Mayweather, 


731 F.3d 303, 311 (4th Cit, 2013). Summary judgment i also appropriate whea the nonmoving 
party has the burden of proof onan essential element of his or her ease and does not make, fer 
adequate time for discovery, a showing sufficient to establish that element, Celotex Corp. 
Camrett, 477 US. 317,325 (1986) 

ARGUMENT 


1. THE COURT SHOULD GRANT SUMMARY JUDGMENT AS TO GRIFFIN 
CONNOLLY 


Asa threshold mater, sursmary judgment is warranted as to Defendant Griffin Connolly 
‘he undisputed record confirms that Mr, Connolly was not the author of, or was be involved with, 
‘he mistaken statement that referred to Plaintiff as a “convicted felon.” See Ex. 3, Garcia Decl. 
6 Ex. 5, Connolly Decl. 13. The face ofthe Roll Call article confirms that Mr, Connolly was not 
the author. See Ex. 4, There is no evidence to the contrary, and ne reasonable fact finder could 
find that Mr, Comolly made any statement sbout Plain, mach less defamatory one. See Miler 
City Hosp, Ine, 475 S.6.2d 495, 508 (W. Va, 1996) (holding that an essential element of 
defamation isa defamatory statement), Accordingly, summary judgment as to Me, Connolly is 
warranted 


I THE COURT SHOULD GRANT SUMMARY JUDGMENT ON PLAINTIFF: 
DEFAMATION CLAIM AGAINST THE FISCALNOTE DEFENDANTS. 


At bottom, there is simply no genuine dispute of material fet concerning the FiscalNote 
Defendants” actions in publishing the May 7, 2018 article. Fed. R. Civ, P, $6(a). To ultimately 
prevail on his defamation claim, Plaintiff must prove by clear and convincing evidence that the 
FiscalNote Defendants used the word “felon” in the article i with actual malic, that i, with 
snowledge thatthe statement was false of with “reckless and wilful disregard” tothe truth and 


(Gi) intending to injure the plaintiff with the publication. See Sprouse » Clay Comme'n, Ine. 211 
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S.E.2d 674, 680.81 (W. Va, 1975); Syl PL. 6, Miler, 75 S.E.2d at 497 (citing Sy. PX. 1, Crump 
v, Beckley Newspapers, Inc, 320 8.E.24 70 (W. Va, 1983), Plaintiff must also prove thatthe 
alleged defamation resulted in injury. 1 

Hore, not only are there no genuinely disputed material facts, there is no evidence 
‘whatsoever demonstrating tht FiscaINote intentionally published a single inaveurate word—a far 
czy from actual malice, intent to harm Plaintiff, oF any injury. Nor does a finding of per se 
dlfamation change the Courts analysis, At the motion to dismiss stage, the Court allowed 
Blankenship the opportunity to see if “discovery will reveal evidence of alleged wrongdoing.” 
ECF No, 398 at 40, ButPlaiff almost entirely ignored the Courts invitation to use discovery to 
{ry to support his allegations against the FiscaINole Defendants. Indeed, ater Plaintiff received 
the handful of FiscalNote Defendant documents responsive to his cookie-cutter requests, he did 
nothing else to ty to prove his allegations against the FiscalNote Defendants, He did not take 
single deposition, and he even declined the FiscalNote Defendants’ offer to provide a swom 
declaration detailing the facts that are outlined here, Discovery is now complete, andthe factual 
record is exactly as it was at that sage: a single rile in a Roll Call pubicasion with a single 
tnistaken word. Plaintiff has not marshaled any evidence—no other publications, deposition 
testimony, communications with other defendant, intemal emails, or therwise—o support the 
essential elements of his claim, let alone evidence that would support a verdict by clear and 
convincing evidence, The undisputed (and entirely unchallenged) record should have resulted in 
Plait dismissing his claims agsinst the FsealNote Defendants long ago, but at this poin the 


undisputed record compels summary judgment. 
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A. There is No Clear and Convineing Evidence that the FiscalNote Defendants 
‘Acted with Actual Malice 


After more than a year of discovery, not a shred of evidence demonstrates actual malice 
Plaintiff, as a public figure, ECF No, 398 at 17, must show by clear and convincing evidence that 
the FiscalNote Defendants acted with actual malice, and possessed a “high degree of awareness of 

probable falsity2" when they published the term “felon” in the May 7, 2018 article, Horne v. 
WTVR, LLC, 893 F.3d 201, 211 (4th Cir, 2018); see also Harte-Hanks Comme'ns, Ine. v. 
Connaughton, 491 U.S, 657, 659 (1989); Syl. Pt. 1, Sprouse, 211 $.E.2d at 679, Plaintiff cannot 


ddo so because (1) the First Amendment imposes a challenging standard that is not met here, 


(2) there is no evidence that the FiscalNote Defendants had any awareness that the statement was 
false or recklessly disregarded the tru, and (3) theres no genuine dispute concerning the author's 
state of mind at the time of publishing 

‘As an initial mater, as a public figure alleging defamation, particularly about a statement 
concerning “public discussion ofthe qualifications of a candidate for elective office,” Plaintiff 
‘st satisfy the high bar of proving actual malice, And for good reason. The challenging standard 
serves asa critical gatekeeping funtion to protcet the FisealNote Defendants’ fundamental Fist 


Amendment rights. See Harte-Hanks Comme'ns, 491 U.S. at 686 (citation omitted), As the Fourth 


2 FisealNote Defendants incorporate by reference and join in arguments made by other Defendants 
in their motions for reconsideration and/or cerfcaton (ECF No. 415) of the Cout’s prior Order 
(ECF No. 398) concerning the substantial truth of the statement that Plaintiff was a “felon,” as 
‘well as subsequent arguments on Motions for Summary Judgment. E.g., ECF Nos. 883 at 19-23, 
885 at 20-23, 891 at 20-26. The statute under which Plaintiff was convicted, 30 US.C. § 820, is 
classified based on the “maximum term of imprisonment authorized” and does not distinguish 
‘between amisdemeanor and felony. 18 U.S.C. § 3559(a). Plain’ ultimate prison sentence was 
{ust one day short of a felony, and the underlying conduct is identical for each classification. 
Referting to Plaintiff asa “felon” in this context did not materially change “the substance, the gst 
the sting," of the statement. See Masson v. New Yorker Mag., ne 501 US. 496, 517 (1991) 
(Gitation omitted). 
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Circuit has held, “t]he actual malice standard ... is rooted in the First Amendment's ‘Vital 


‘guarantee of free and uninhibited discussion of public issues." CACI Premier Tech, Ine. v. 
Rhodes, 536 F.3d 280, 293 (4th Cir, 2008) (citations omitted). It “ensures that defamation eases 
involving issues of public concem are considered “against the background of a profound national 
‘commitment to the principle that debate on publi issues should be uninhibited, robust, and wide- 
‘open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks 
‘on governmenif] public officials, and public figures.” Jd 

FFiscalNote Defendants’ genuine mistake is exactly the kind of error protected by the First 
‘Amendment and cannot give rise to actual malice. See Bose Corp. v. Consumers Union of U.S. 
Inc. 466 U.S. 485, 511 (1984) (“TT here isa significant difference between proof of actual malice 
and mere proof of falsity ...” (footnote omitted)); Lohrene v. Donnelly, 223 F. Supp. 2d 25, 58 
(D.D.C. 2002) (finding there is no liability for “mere factual error-an everyday occurrence in 


joumalism-unless those errors rise to the level of circumstantial evidence of “actual malice" 


aff'd, 350 F. 341272 (D.C. Cir. 2003); Horne v. WIVR, LLC, 893 F.3d 201, 211 (Ath Cit. 2018) 
(nding that negligence is not sufficient). Indeed, in the seminal First Amendment Case, New 
York Times Co. v. Sullivan, 376 US. 254 (1964), the Supreme Court remarked “erroneous 


statement is inevitable in free debate. [and] must be protected ifthe freedoms of expresion are 


to have the “breathing space’ that they ‘need. to survive.” 1d, at 271-72 (citation omitted), 1f 
Plains claims ae allowed to proceed against the FiscaINote Defendants based on sucha paltry 
recor, then the gatekeeping neti ofthe actual malice standard will have lost any meaning and 
the Moodgats will be opened to challenge important, legitimate free speech across the county. 


Second, Plaintiff's claim fails because there is no evidence of any kind, much less any clear 


‘or convincing evidence, that the FisealNote Defendants used the word “elon” recklessly or with 
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any awareness ofits falsity. “Actual malice is defined as either knowledge of falsity or reckless 
dlisrogard for the truth or falsity ofthe statement." Church of Scientology Int'Tv. Daniels, 992 F.2d 
1329, 1332 (4th Cir, 1993) (citing Sullivan, 376 US. at 280); CACT, 536 F.3d at 293, Rather, 
Mr. Garcia made the mistake in reliance on scores of ather mistaken publications, See Ex. 

Garcia Decl. § 4; ECF No, 891 at 6-9 (summarizing over one hundred erroncous references). Mr 
Garcia did not know that Plaintf?’s conviction and sentence amounted to a misdemeanor, rather 
than a felony, nor did he doubt in any way the accuracy of his article, Ex. 3, Garcia Decl. 5. 


Lacking any evidence, a fact finder could not reasonably find that Mr. Garcia “purposefullly] 


avoided] the tut 


Harte-Hanks, 491 US. at 692, or that his mistake was “inherently 
improbable” or “obvious[ly1” false, St. Amant v. Thompson, 390 U.S. 727, 732 (1968). Indeed, 
Plaintiff has publicly advertised himself as a“man who served time in a felony prison.” ECF No. 


882-1, Apr, 29 Blankenship Dep, 349:13-21, ‘The confusion between a felon and misdemeanant 


in this statement is understandable, and inferring that a man who spent a year in “felony prison” is 
4 “felon” is far fiom inherently improbable. The evidence in the record does not suggest any 
culpability by the FisalNote Defendants, much less reckless disregard, and any argument tothe 
contrary is entirely unsubstantiated and unreasonable speculation, See Dash v. Mayweather, 731 
34308, 311 (4th Cir. 2013), 

Finally, Plaintiff must prove that Mr, Garcia himself entertained doubts, not that a 
reasonable person would have acted differently. Even assuming arguendo that Mr. Gaia should 
have investigated the classifiation of Plaintiff's erime pursuant to some journelistic standard or 
FisealNote policy—a fact explvily contradicted by the record’—reckless disregard is not 


‘established by what an individual should have done, Rather, “[iJhere must be sufficient evidence 


> See Ex. 3, Garcia Decl. $7; Fx. 5, Connolly Decl. $5. 
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to permit the conclusion that the defendant in fact entertained serious doubts as to the tuth of his 
publication.” State ex rel, Suriano v. Gaughan, 480 8 E.2d $48, $63 (1996) (quoting St. Amant, 


390 US, at 731); Horne v. WIVR, LEC, 893 F.2d 201, 212 (4th Cir. 2018) (affirming summary 


{judgment where plaintiff did not submit evidence that the defendant “acted with reckless disregard 
for the truth, or evidence that [the defendant] entertained any doubts as to the veracity of the 
story"), Failure to investigate is immaterial when the defendant did not have “any reason to doubt 
the accuracy ofthe sources used.” See Pippen v. NBCUniversal Media, LLC, 734 F 34 610, 614 
(Obs Cir. 2013) (But failure to investigate is precisely what the Supreme Court has said is 
insufficient to establish reckless disregard for the truth."), Nor does a departure from journalistic 
standards satisfy the demanding standard. See Church of Seienfology Inv: Daniels, 992 F.2d at 
1534 (JAtual malice cannot be established merely by showing a departure from accepted 


journalistic or professional practies."); Fairbanks v, Roller, 314 F. Supp, 3485, 92 (D.D.C. 2018) 


CE ]ven ‘an extreme departure ftom professional standards’ coupled with an illicit motive does 
not satisfy the actual malice standard.” (emphasis added) (quoting, Harte-Hanks Comme'ns, 
491 US. at 665) 

Despite his misclasticaion, Mr, Garia accurately reported Plant's convicted exime, 
see Exhibit 4, and based his reporting on several published stories. See Ex. 3, Garcia Decl. 4 
“Mr. Garcia is nota lawyer versed inthe distinction between a misdemeanor (particularly one that 
carried a one year prison sentence) and a felony, and he was unaware of his mistake. Jd. 
PlainifThas no a single pices of evidence to prove that Mr, Garcia entertained any doubt, hed any 
season to doubt, or purposefully avoided Tearing the truth concerning the accuracy of the word 
“felon.” No reasonable fact finder could conclude otherwise, and summary judgment should be 


ranted, 
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B. There is No Clear and Convincing Evidence that the FiscalNote Defendants 
Intended to Harm Plaintiff 


Plaintiff's defamation claim also fails for lack of any evidence that the FiscalNote 
Defendants intended to cause Plaintiff harm. Under West Virginia law, candidates for political 
‘office and public officials can sustain a libel action only if they ean prove that “the publisher 
intended to injure the plaintiff through the knowing or reckless publication of the alleged libelous 
material.” Syl. Pt 1, Sprouse, 211 $.E.2d at 679. This isa separate question from actual malice. 
“An intent to inflict harm is not actual malice; rather, @ plaintiff must prove, by clear and 
convincing proof, an ‘intent to inflict harm through falsehood." Suriano, 480 S.E.2d at 563 
(citation omitted), “[Mlere assertions by the plaintiffs are not enough to survive summary 
judgment.” Backus v. City of Parkersburg, 980 F. Supp. 2d 741 (S.D.W. Va. 2013) (citation 
‘omitted) (granting a motion for summary judgment for lack of specific allegations regarding intent 
to harm), Plaintiff has no such evidence, Indeed, as « newspaper directed toward congressional 
“offices —not West Virginia voters—it defies logic to conceive how FisealNote Defendants could 
have intended to do so, Accordingly, Plaintiff's defamation claim fails on this independent ground. 


‘There is No Evidence that the FisealNote Defendants Caused Plaintiff Any 
Harm 


[No reasonable fact finder could possibly conclude that one mistaken word in one artiele— 
‘whose primary readership was outside of West Virginia—caused Plaintiff to a lose a primary 


lection, and then the general election, and caused Plaintiff to lose $2 billion dollars in economic 


‘damsages and $10 billion dollars in punitive damage: 


“tn West Virginia, punitive damages requires proof of causation by “clear and convincing 
evidence.” W. Va. Code Ann §35-7-29(a (requiring plaitiftstablish{ by clear and convincing 
evidence thatthe damages suffered were the result of the conduct that was carried out by the 
defendant with actual malice toward the plain), As discussed below, Plaintiff cannot prove 
‘ausation by » preponderance of the evidence, let alone by “clear and convincing evidence." 
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‘An “essential element” of defamation under West Virginia law is that there is “resulting 
injury” from the defamatory statement, See Miller, 475 S.E.2d at 503 (finding thatthe “record 
‘does not demonstrate any harm to [the plaintiff” and thus that there is “no evidence of one of the 
«essential elements fora defamation claim’); ee also Distinguished Execs. Transp., LLC v. Cracker 
Barrel Old Country Store, Inc., No. 2:\6-CV-08503, 2018 WL. 2171443, at*11 (S.D.W. Va, May 
10, 2018) (granting motion for summary judgment for failure to show economic or pecuniary loss) 
Importantly, a defendants liable only for losses caused by his or her own defamatory statements, 
Berg v. Halperin, No, 2:05-ev-00900, 2005 U.S, Dist, LEXIS 64095, at *34 (S.D.W. Va, Dec. 9, 
2005) (plaintiff failed to show likelihood of success on the merits because he did not show that 


‘defendant's statement specifically caused him hatm); Syl., Barger v: Hood, 104 S.E. 280, 280 (W. 


Va. 1920) (“A suit for libel cannot be maintained against two or more defendants, unless it appears 
from the declaration that the publication of the libel was the common or joint action of all of 
them”). Further, tothe extent PlaintifY seeks damages for hs election los, this is not a cognizable 


loss. See Sw, Publ'g Co. »: Horsey, 230 F.2d 319, 322 (Oth 


ir. 1956) (*[ T]he loss of an election 
isnot compensable in damages ina libel action, being too uncertain and too speculative.” 


At bottom, PlaintifThas not provided any evidence of any injury 


sed by the FiscalNote 
Defendans specifically. First, Paint has no surveys of West Virginia residents, affidavits, 
mals, deposition testimony or other evidence that anyone in West Virginia read the Roll Call 
acl, much less evidence to identity any individual who (1) voted against Plaintiff the primary, 
and did so (2) in reliance onthe “felon” reference inthe arsle, Nor does he have evidence that 
Fiseal Note's referring to Painff asa felon rather than a misdemesnaat, when the crime itself 


‘was accurately portrayed, caused him harm, 
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Second, Plaintiff cannot demonstrat injury generally. Plaintiff stated in discovery that he 
‘vas “unaware at this time of any specifi “other business opportunities” [he] was prevented from 
pursuing” asa result of defamatory statements, or any “jobs, hoard postions, memberships. ..or} 
appointments." See ECE No, 883, Ex. 9 at 2, 4. Nor is he aware “of any specific porson who 
thinks less of Plaintiff as a result of one or more” ofthe Defendants’ statements. Id at 5. Even 
Plaintiff admitted that “it would be impossible to argue that one single statement is responsible.” 
ECE No, $89, Ex.2 at 852-7, Buta singe statoment is ll that canbe attributed tothe FiscalNote 
Defendants 

Third, even ithe could identify some injury, Plaintiff cannot possibly demonstrate that the 


Roll Call article caused that injury against a backdrop of decades of negative publicity stemming, 


fom the mining disaster, his criminal convietion and prison sentence, racist statements, politic 
‘opposition, and more. 


> Plaintiff admits that he had already heen called a felon “dozens” of times in the 
‘media, and specifically identifies 19 other instances, before the Roll Call Acticle 
ran on May 7, 2018, see FAC. 9¥ 15, 16, 18, 22, 149, 151-85, 159, 160, 162, 164- 
66, 169-72; 


> Plaintif'admits that he was called a felon 18 other times that same day, and alleges 
‘numerous continuing references to him as a felon after that date, see FAC 4 165- 
668, 174, 176-89, 191-221, 


% 


In contrast to the Roll Call Article, many of these prior references oceurred in 
‘conservative media, with a viewership that targets the conservative votes, see FAC 
4156, and others “were made in conjunction with reference to the mine disaster 
and thus, had the additional effect, through inference, implication, innuendo andor 
insinuation, of further defaming Mr. Blankenship by falsely attributing to him 
esponsibility for murder,” id 23; 


- 


Plaintiff himself has advertised that he is a “man who served time in a felony 
prison.” ECF No, 882-1, Apr. 29 Blankenship Dep. 349:13-21 


> —PlaintifT’ has stated concerted and coordinated efforts—which the FiscalNote 
Defendants were not a part of—by the Republican party and by President Trump to 
actively undermine Plaintiff's campaige—part of a “clandestine eampaign.” see, 
eg, FAC. $13.4, 14, 150, 199, 202, 203, 233-34; 
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‘He further claims that he was the subject of misleading and damaging push polling, 
‘which did not involve the FiscalNote Defendants, id 151; 


As is demonstrated by the Roll Call Antcle itself, Plaintiff was the subject of 
‘widespread, reputationally-damaging, and indisputably true, media reporting of his 
antics, including a variety of offensive and racist comments he had made, see, eg, 
id $211; Bx. 4; and 


> Plaintiffcannot demonstrate that, even if e would have otherwise won the primary, 
that he would have won the general election, but for the one word in one Roll Call 
Article (much less the statements by any other Defendant 


Courts have recognized that false statements “which do no incremental damage to the 


plaintiff's reputation do not injure the only interest that the law of defamation protects.” Haynes 
Alfred A, Knopf, Inc. 8 F.3d 1222, 1228 (Tth Cir, 1993), On this record, no reasonable fact 
finder could attribute unspecified harm to FiscalNote's one article, which (1) otherwise accurately 
portrayed Plaintiff's eriminal history, (2) was directed toward congressional staf in Washington, 


D.C, (3) was only one of countless other felon references, and (4) was published against a 


backdrop of substantial prior damaging publicity. This assertion is precisely the type of 


‘conclusory allegations of damage to reputation” the Fourth Circuit has held are not “enough to 


avoid summary judgment” on a defamation claim. Hugger v. Rutherford Ins, 94 F. App's 162, 


168 (4th Cir. 2004). Plaintiff's defamation elaim should be dismissed 
D. A Finding of Defamation Per Se Does Not Save Plaintifs Claim 
Even if the Court concludes that the statement “convieted felon” constitutes defamation 


‘per se, Plaintiff's claim still fails for two reasons. First, even if the term “felon” has a per se 


* The FiscalNote Defendants dispute this conclusion, Courts have found that accusing an innocent 
‘man of “crime of moral turpitude” is defamatory per se, but that is not what occurred here, See 
Cruse v. Frahrisio, No, 3:13-cv-18768, 2014 WL 3045412, at *3 (S.D.W. Va. July 2, 2014) (citing 
Mauck ». City of Martinsburg, 280 S.E.2d 216, 219 n. 3 (W.Va. 1981) (“At common law, 
defamation per se includes only imputations of @ crime of moral turpitude, imputations of @ 
loathsome disease, imputations of sexual misconduct by a woman, and imputation which affect a 
business, trade, profession or office.” (citation omitted)); Cf Colcord v. Gazette Publ’ Co., 
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defamatory meaning, PlaintifT is not excused from showing actual malice and intent to harm. See 
.g., Mallory v. S&S Publishers, 260 F. Supp. 34 453, 462-63 (E.D, Pa, 2017) (granting summary 
Judgment on a defamation per se claim for failure to show actual malice), aff'd sub nom. Mallory 


Simon & Schuster, In 


728 F. App’s 132 (34 Cir. 2018); Peirce v: Bryant, No. 4:14-ev-2927- 
BHH-TER, 2016 WL. 11410276, at *7 (D.S.C, Feb. 1, 2016) (defamation per se is relevant to 
injury but that “fault on the part ofthe defendant publisher” is still required), R & R. adopted, 


2016 WL 1961060 (D.S.C. Mar. 17, 2016), aff'd, 674 F, App'x 323 (4th Cir. 2017); Verrinder v 


0. 3:06-C) 


Rite Aid Corp. -00024, 2007 WI. 4357595, at *24 (W.D. Va. Dee, 11,2007) (plainifT 
‘must establish the “elements of falsity and intent” in order to establish a valid claim based on 
defamation per se). As explained at supra pp. 6-11, PlaintifThas not done so 


Second, at most, defamation per se entitles Plaintiff to presume general damages. See 


Richard H. v. Rachel B., No, 18-1004, 2019 WL 6998331, at *3 (W. Vé 


Dee, 20,2019), But oven 
general damages. must be “related to “the natura and probable consequences] ofthe words so 
spoken or written” Jd (quoting Milan v. Long, Sy, 88 S.E. 618 (W. Va, 1916). ‘There is simply 
no evidence that Plantif's alleged damages are the nature and probable consequence of 
FiscalNote Defendants’ single mistaken word. See i a *-3, The Richard H. case is particulaly 


instructive. ‘There, the defendant wrote thatthe plaintiff was “a 5 time convicted felon” and a 


“murderer,” when the plaintiff was a 3-time convicted felon and was not a murderer, although his 
crimes "could have ultimately led to a person’s violent death.” Ld. at *1-3. The Supreme Court of 
Appeals held “there was no factual basis" on which to “presume general damages as the natural 


and probable consequences of respondent's false statements ... where the falsity of respondent's 


145 SE, 751, 753 (W. Va. I 
defamation per se). 


8) (statement accusing “law-abiding citizen” of mutder constitutes 
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statements was only a mater of degree.” Hd. at *2-3 (emphasis added). 1f erroneously calling 
someone a “murderer is “only @ matter of degre,” then surely itis hete as well, Jd at *1,*8, 
Justas in Richard F, damages may nol be presumed. 

Further, Plaintif? explisdy chose to allege specific damages—“conerete financial 
losses"—which are recoverable only upon a showing of causation, Id; see also Restatement 
(Second) of Torts § 622 cit, a, Westlaw (database updated June 2021) (noting that, with respect 
to dofamation per se, “the dofamors also lable for any special harm .. of which the defamatory 
publication i the Tegal cause"); Bowling v. Lawson, 122 F. Supp. 2d 693, 699 (S.D.W. Va, 2000) 
(denying certain claims for compensatory and punitive damages teroming from a slander per se 
claim where he allegations oF injury “are not credible"), afd 4F. App'x 178 4th Cit. 2001), As 
discussed above, Plaintiff cannot satity that burden, Plant's defamation claim—per se or 
otherwise—fais asa matter of lw, and the rcord compels summary judement forthe FiscalNote 
Defendants 


IIL, THE COURT SHOULD GRANT SUMMARY JUDGMENT ON PLAINTIFF'S FALSE. 
LIGHT CLAIM 


Plaintiff's false light claim also fails as a matter of law. As an initial matter, due to the 
‘same First Amendment concerns involved in defamation actions, a publi figure must prove that a 
defendant acted with actual malice to prevail ona flse light claim, See Crump, 320 S.E, 24. at 87 
([CJourts and commentators have consistently treated false ight privacy claims in essentially the 
same manner as they have treated defamation.”); see also Moldea v. N.Y. Times Co., 22 #34 310, 
319 (D.C. Cir. 1994) TA] plaintiff may not avoid the strictures of the burdens of proof associated 
with defimation by resorting toa claim of false light invasion”), As discussed above, supra 6- 


10, there is no genuine dispute of material fact concerning actual malic. 
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‘Additionally, Plaintiff cannot demonstrate “widespread publicity,” whieh “is an essential 
ingredient to any false light invasion of privacy claim.” Crump, 320 S.E.2d at 87-88, In light of 
Paints extensive adverse publicity prior to publication ofthe Rell Call Article, hs alse ight 
<laim against FiscalNote Defendant fails from the outset. See Giles v. Kanawha Ci. Bd. of Bdve: 

‘No. 17-0139, 2018 WL 300605, at *5 (W. Va. Jan, 5, 2018) (finding a false light claim exnnot 
survive ifa statement “pave publicity”... already widely publicized facts); see also Taylor v 
W. Va. Dep't of Health & Human Res., 188 8.8.24 295, 314-16 (W. Vs 2016) (erating summary 
judgment on a false light claim because the challenged information was already pubic). 

In Giles, a high school principal was criminally charged with failure to report a sexual 
assault that happened on the school campus. 2018 WL 300608 at *1. A school board member 
publicly accused the principal of committing a crime i failing to report the assault. Le. However, 
similar to Plaintiff's acquitial of felony charges, the principal was not convicted and th criminal 
charges were dismissed. [dat *2. The Supreme Court of Appeals affirmed the lower court's 
Aecision to dismiss the false light claim. 1d at *5. ‘The cour noted that “(the fact tata sexual 
assault allegedly oecured at the schoo, that petitioner was charged with filing to timely report it 
to authorities, and that he was suspended without pay Were fodder forthe Tocal news media si 
days before the challenged statements were made." Id. Accordingly, the court concluded that “it 
‘would be disingenuous to conclude that Respondent Thaw’s statements on Februsry 9, 2015, 
somehow ‘gave publicity’ to these already widely publicized fut.” 1d. (emphases added). 

‘At the time ofthe Rell Call Article, PainifF had received extensive adverse coverage. As 


an initial mat 


the mine explosion itself received significant coverage. See, eg, ECF No. 883 
at 2 (discussing the mine explosion). This was followed by widely publicized criminal 


indictment against Plaintiff. See, ex, id. at 2-3 (discussing Plaintif"’s indictment). Then, as 
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Plain himself complains, over one hundred media ouets reported about Pai leading up to 
the election, many prior to Roll Call's May 7 article, including mistakenly referring to him as & 
felon. See ECF No. 891 a 6-9 (summarizing over one hundred erroneous references). Donald 
“Trump Jr. also tweeted the claim to bis 3.5 million twister followers prior to the FiscalNote 
Defendants’ publication. See Ex. 6, Compl. $f 21, $7, $9, Blankenship v. Trump, No, 2:19-ev- 
(00549 (S.D.W. Va. July 26, 2019) 

‘Against this undisputed backdrop—including extensive media coverage of the mine 
disaster in which President Obama publicly blamed Plantif, and an alleged widespread effort 0 
Aiscrodithim and paint him as felon, all before @ Roll Call writer uttered that one word in one 
anile—Plainff's assertion that being called a convicted felon painted him in false Tight is 
untenable. Accordingly, summary judgment is warranted on Plaintif’ false light claim, 

CONCLUSION 
For the foregoing reasons, summary judgment should be granted as to Plaintiff's claims 


‘against FisealNote and Griffin Connolly. 


FISCAL NOTE, INC. and GRIFFIN 
CONNOLLY, Defendants, 
By counsel: 


Dated: June 7, 2021 Al Allen M. Gardner 
‘Allen M. Gardner (DC #456723) 

(admitted Pro Hae Vice) 

lh M. Gragert (DC #977097) 
{admitted Pro Hac Vice) 

LATHAM & WATKINS LLP 

555 Eleventh Street, NW 

Suite 1000 

‘Washington, DC 20004-1304 

Telephone; (202) 637-2270 

Facsimile: (202) 637-2201 
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sarah gragen@lw.com 


‘At John J. Polak 

John J, Polak (WVSB No. 2925) 
ATKINSON & POLAK, PLLC. 
300 Summers Street, Suite 1300 
P.O, Box S49 

Charleston, WV 25322-0549 
Telephone: (304) 346-5100 
Pasi 
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CERTIFICATE OF SERVICE 

Thereby certify that on June 7, 2021, 1 electronically filed the foregoing with the Clerk of 
‘he Court using the CM/ECF system, and that Ihave mild the documents by United States Postal 
Service tothe nou-CM/ECF participants identified inthe Notice of Electronic Filing that wil be 


‘generated upon the filing of these documents. 


Ast Allen M. Gardner 
‘Allen M. Gardner 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF WEST VIRGI 


CHARLESTON DIV! 


ION 


DON BLANKENSHIP, ‘Case No.: 2:19-0v-00236 


siante [Honorable John T. Copenhaver, Je] 


FOX NEWS NETWORK, LLC, etal. 
Defendants 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF 
DON BLANKENSHIP'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 
‘OF DEFENDANTS FISCALNOTE AND GRIFFIN CONNOLLY 
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B. The FiscalNote Defendants Have Not Met Their Burden To 
Establish The Absence Of Disputed Facts With Respect To Me 
Blankenship's Defamation Clann, 
1. At The Very Least, There Is A Genuine Issue of Disputed 
Fact With Respect to “Actual Malice” 


i. The FiscalNote Defendants Violated Their Own 
Standards 


iA Genuine Issue OF F 
‘Author Acted With “Act 


‘There Is Evidence Of An Intent To Injure Mr. Blankenship 
‘There Is Suicient Evidence Of “Material Falsity” 

‘There Is Evidence Of Harm To Mr. Blankenship. 

i. “Resulting Injury” Is Presumed 
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|EMORANDUM OF POINTS AND AUTHORITH 
Plaintiff Don Blankenship ("Mr. Blankenship”), through his counsel of record, hereby 
submits this Memorandum of Points and Authorities in support of his Opposition to the Motion 


for Summary Judgment of Defendants FiscalNote, Ine. and Giffin Connolly (collectively, the 


iscalNote Defendants") 
1 INTRODUCTION 
Roll Call claims 10 be “The Source For News On Capitol Hill Since 1985." Roll Call 


further touts itself as “the premier source of 


ly news, objective facts and analysis, and 


coverage of elections and the politics of legislation.” with its 


gers on the pulse of the 


legislative process.” As part of Roll Call's “Mission,” it makes the following representation: 


‘Roll Call has earned a reputation for delivering comprehensive, accurate and objective 
congressional reporting."* tn direct violation ofits own standards and the law, the FisealNote 
Defendants falsely reported that Me. Blankenship is a “convicted felon” the day before the 2018 
West Virginia Primary in an effort to destray his candidacy for the United States Senate, ‘This 
misconduct gives rise to Me. Blankenship’s defamation and false light invasion of privacy claims 
Jn their Motion for Summary Judgment, the FiscalNote Defendants contend that summary 
{judgment should be granted as to these claims for the following reasons. 


First, the FiscalNote Defendants claim that there is no clear and convincing evidence of 


“actual malice.” As a matter of law, “actual malice” requires that “the person who uttered the 


defamatory statement either knew the statement was false or knew that he was publishing the 


statement in reckless disregard of whether the statement was false." Blankenship v. Napolitano, 


451 F. Supp. 3d 596, 616 (S.D.W. Va. 2020), on reconsideration in part sub nom. Blankenship v 


" FisealNote owns two news publications, including CQ and Roll Cal 
tps: ww. isealnote.com/productsieq-news, 


2 hups:/iwww.colleall.com/about 


* 1, (emphasis added) 
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Fax News Netwurk, LLC, No. 2:19-CV-00236, 


120 WL 7783102 (S.D.W. Va. Dee, 29, 2020) 
(Blankenship); Chafn v. Gibson, 213 W.Va. 167, 172 (2003), A publication that is dedicated 
to reporting on political matters should know that falsely characterizing a candidate for the 
United States Senate as a “convicted felon” will harm his candidacy, Indeed, no felon has ever 
‘won a United States Senate seat. Nonetheless, the issue of “actual malice” is rarely appropriate 
for summary judgment because it involves determinations regarding a defendant's stale of 
mind. See eg, Hutchinson v. Prosmire, 443 US, 111, 120, 0.9 (1979). In determining whether 
actual malice exists, the crucial and often determinative Factor is eredibility. Sev Zerangue 
TSP Newspapers, Inc, $14 F.2d 1066, 1072 (Sth Cit. 1987). Thus, courts in the Fourth Cireuit 
and otherwise have denied summary judgment because a yenuine issue of material fact existe as 
to whether the defendant acted with “actual malice” See e.g, Fisgerald v: Penthouse In Ltd, 
(691 F.2d 666, 670-71 (4th Cit. 1982) 


In the instant case, adequate evidence of “actual malic 


exists, For example, the 


FisealNote Defendants violated their own st 


ards, a8 well as accepted journalistic standards, in 
falsely reporting that Me. Blankenship is a “convicted felon.” This fet supports a finding of 
actual malice and should be considered by the jury ia determining whether there was a reckless 
discegard of the wuth. Blankenship, 451 F. Supp. 34a 619. 

Moreover, genuine issues of fact exist with respect to whether the author of the Anticle 


acted with 


tual malice"—ie., whether he recklessly or purposefully avoided the truth. It is 


difficult wo believe that a publication like Roll Call and its “Polities Reporters” with extensive 


‘experience and involvement in politics and elections did not know of Mr. Blankenship's prior 
felony acquitals—a matter of public record, Indeed, a simple Google search would have 
revealed the truth, Thus, atthe very least, genuine issues of fat exist with respect to whether the 
FiscalNote Defendants actually knew tht ther statements were false, or were reckless when they 
made the defamatory statements without First conducting research with respect to the contrary 
publicly avilable information. These disputed fics, if resolved in Mr, Blankenship favor as 


required under the law, provide sulficient evidence from which a jury could infer that the 
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FisealNote Defendants acted with actual malice. Tomblin v. WCHS-TV8, 434 F. App'x 20S, 211 


(th Cir. 2011) (resolving disputed facts in plaimif’s favor and eon 


ding that factual questions 

existed, which precluded the entry of summary judgment on defamation and false light claims). 
Second, the FiscalNote Defendants contend that there is no evidence of an “intent to 

injure” Mr, Blankenship. In this regard, the FiscalNote Defendants, ike many other defendants, 


to Sprouse v. Clay Comme's, In, 158 W. Va. 427 (1975) and wrongly claim that West 
Virginia law requiees that politcal candidates suing for defamation prove both actual malice and 
‘an “intent to injure.” As noted inthe other Opposition, a fair reading of Sprouse reveals this 
lies about the case tobe false. However, because the Defendants persist in pressing thei false 
reading of Sprouse, Me, Blankenship provides addtional discussion of why Sprouse does not 
hold as they claim at pages 12-14 of his bret. 


‘Third, the FisealNote Defendants claim that Mr. Blankenship cannot establish 


sulting 
injury.” Under West Virginia law, however, “[w}iten words charging a person with the 
‘commission of any crime, whether a felony oF a misdemeanor, are actionable without allegation 
‘or proof of special damages.” Milan v, Long, 8 S.E, 618 (W. Va. 1916), “[W]here words are 
setionable per se, the person defamed need not aver or prove special damages ar a 
resulting injury.” Honick v. Fast-Track Anesthesia Asses, LLC, 2012 WL. $908939, at *6 (W. 
Va, Nov. 26, 2012) (emphasis added). Thus, Mr. Blankenship is not requied to prove resulting 
injury or damages—they are presumed. 


wasion of 


Last, the FiscalNote Defendants cantend that Me. Blankenship's false light 
privacy claim should be dismissed forthe same reasons as his defamation claim, For the reasons 
discussed above, as well as those set forth below, there is a genuine issue of fact as to “actual 
malice” and “material falsity,” precluding summary disposition, Furthermore, contrary to the 
FiscalNote Defendanis’ contention, the defamatory statement was “widely publicized” on the 
Internet, Thus, summary judgment with respect to tis claim should also be denied. 

(On 2 motion for summary judgment, i isthe FiseaINote Defendants" burden to establish 


the absence of any material facts as 10 Mr. Blankenship’s claims. The FisealNote Defend 
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hhave failed to satisfy this burden. Thus, the FisealNote Defendants’ Motion for Summary 
Judgment should be denied in its entirety 
M1, STATEMENT OF MATERIAL FACTS 


According to the Roll Call website, * 


oll Call 


part of FiscalNote, the leading 
technology innovator at the intersection of global business and government.” Roll Call class to 
bbe “The Source For News On Capitol Hill Since 1955." The Roll Call website also provides in 
relevant part as follows 


About 


€Q Roll Call provides essential intelligence and grassroots advocacy resources to 
lake action. As she premier source of timely news, objective facts and analysis, 
‘and coverage of elections and the politics of legislation, we keep our fingers on 
the pulse of the legislative process and give our clients the tools they need to 
‘maximize their influence. We are the ultimate insider, and our unmatched 
network of relationships and expertise has powered the productivity of those who 
rely on us since 1945, 


(Our Mission 


In a world of media spin and special interest bias, CQ Roll Call has stayed true to 


its roots. From Capitol Hil hearing rooms to campaign war rooms, from the White 
House to the House and Senate floors, CQ Roll Call covers Congress, inside and 
out. 


As the leading provider of congressional news, legislative tracking and advocacy 
services, CQ Roll Call is the only media company that connects policy 
professionals and opinion leaders with the information and wols they need 
‘understand und influence Congress 


CO Roll Call has earned a reputation for delivering comprehensive, accurate 
and objective congressional reporting. We help you wack and understand the 
people, the politics and the process—an how these forces affect your interest 
Moreover, CQ Roll Call provides an innovative array of channels to reach Copital 
Hill, empowering private citizens and power players alike with the ability to 
position their message infront of members of Congress and thei stal.* 


“ tpss/svww.tolleall,corm/about (emphasis added), 
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Despite the foregoing representation of delivering “accurate” and “objective” reporting 
the FisealNote Defendants defamed Mr. Blankenship by falsely ealing him a “convicted felon.” 
ln this regard, on May 7, 2018, the FiscalNote Defendants published an online article entitled: 
“Blankenship Blames Establishment For ‘Misinforming’ Trump.” (ECF No, 903-4 [*Anticle"). 
“The fist paragraph of the Amile states: “West Vieginia GOP Senate candidate Don Blankenship 
suggested that establishment Republicans ae “misinforming” President Donald Trump and telling 
hima to oppose his campaign “because they do not want me to bein the U.S. Senate and promote 
the president's agenda,” the convicted felon and businessman wrote Monday morning on 
Facebook.” (ECF No, 903-4, p. 3 (emphasis aded),) 

“The foregoing material facts beg the critical jary question how much more reckless can a 
publication which claims to provide voters with political coverage of congressional eletions be 
than wo falsely label a leading candidate forthe United States Senate a “convicted felon” the day 
before the Primary election? 


I, LEGAL STANDARD, 


“Summary judgment is available only in those cases where i is not only perfectly clear 
that there exists no dispute as to the facts, but also where there i no dispute as to conclusions or 
inferences which may reasonably be drawn therefrom,” and the burden to establish the absence of 
any disputed material fact ison the moving party. Pauley ¥. Combustion Engineering, In., S28 
F.Supp. 759, 765 (S.D.W.Y. 1981). At the summary judgment stage, a court must view all Facts 
and inferences reasonably drawn thereffom in the light most favorable to the nonmoving party 
Martin, Duffy, 97 3 294, 305 (Ath Cie. 2020) (citing Fed, R. Civ. P. $6(a). “A dispute is 
‘genuine if a reasonable jury could return a verdict for the nonmoving party.” Matherly ¥ 


Andrews, 859 F.3d 264, 279 (4th Cir, 2017). “Credibility determination 


the weighing of the 
evidence, and the drawing of legitimate inferences from the facts are jury functions, not those of a 


judge ... ruling on a motion for summary judgment.” Anderson v. Liberty Lobby, Ine., 477 US. 


255 (1986); see also Martin, 97 F.3d at 30S. “[W]here affidavits present conflicting 
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versions of the facts which require credibility determinations, summary judgment cannot Te.” 
Raynor v. Pugh, 817 F.3d 123, 130 (4th Cir. 2016). 
IV. ARGUMENT. 


AL Fiscal 


ie May Be Held Liable For The Defamatory Article. 


Asa prel 


inary matter, the FisealNote Defendants contend that summary judgment is 
Warranted as to defendant Griffin Connolly, who was purportedly not the author of (and did not 
contribute to) the Article, However, the FiscalNote Defendants admit that Erie Gareia, a staff 
Writer at Roll Call, actually authored the Article containing the defamatory statement. Thus, 
FisealNote may be held liable for the defamatory statement in the Article, even if Mr. Connolly 
did not author the Artcle.* 

B, The FiscalNote Defendants Have Not Met Their Burden To Establish The 


‘Absence OF Disputed Faets With Respect To Mr, Blankenship’s Defamation 
famr 


tn their Motion for Summary Judgment, the FiscalNote Defendants canted that summary 
judgment should be granted with respect to Mr. Blankenship’s defamation claim for foue primary 
reasons. As demonstrated below, the FiscalNote Defendants have not satisied their burden of 
showing the absence of disputed facts with respect to any ofthese issues. 


At The Very Least, There Is A Genuine Issue of Disputed Fact With 
Respect to “Actual Malice” 


‘The FisealNote Defendants contend that there is no clear and convincing evidence that 


they acted with “actual malice.” As a matter of law, “actual malice” requires that “the person 


“An employer can be held vicariously liable forthe tort of an independent contractor if 
the employer directed or took some affirmative part in the act from which injury result 
Palmer . City of Yonkers, 22 F. Supp. 24 283, 287 (S.D.N.Y. 1998) (citing Cubby, Jn. 
CompuServe, Inc., 776 F Supp. 135, 143 (S.D.N-¥.1991) (citation omited)). Under the doctrine 
‘of apparent agency, courts applying West Virginia law have held that “fojne who by his aets or 
‘conduct has permitied another to act apparently or ostensibly as his agent, to the injury of a thid 
person who has dealt with the apparent or ostensible agent in good faith and in the exercise of 
reasonable prudence, is estopped to deny the agency relationship.” All Med, LLC. v. Randolph 
Eng’g Co., 228 W. Va. 634, 641 (2012) (citing Gen. Electric Credit Corp. . Fields, 148 W.Va. 
176 (1963). 
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who uttered the defamatory statement either knew the statement was false or knew that he was 
publishing the statement in reckless disregard of whether the statement was false." Blankenship, 
451 F. Supp, 3d at 616; Chyfin . Gilwon, 213 W. Va, 167, 172 (2003). ‘The United States 
Supreme Court recognized in New York Times Co. v. Sullivan, 376 US. 254, 287 (1964) that 
setual malice is measured by the “persons... having responsibility” for the offensive 
publication, In this case, the persons responsible for calling Me. Blankenship a “convivted felon” 
include anyone at FisealNote andlor Roll Call who was involved in writing, editing, and/or 
publication ofthe Ail, such as sta writer Erie Gavia (ECF No, 903-3.) 

‘As a preliminary matter, the issue of “actual malice” is rarely appropriate for summary 
judgment because it involves determinations with respect to the defendant's state of mind, See 


Hutchinson v. Proxmire, 443 US. 111, 120, n, 9 (1979) (recognizing that the issue of “actual 


malice” “does not readily Lend itself to summary disp 
mind into question"); Denny Seaboard Lacquer, Ine, 487 F.2d 488, 491 (Ath Cir. 1973) 
(Where state of mind is at issue, summary disposition should be sparingly used"), Nut’ Life 
ns, Co,» Phillips Pub, Ine., 793 F-Supp. 627, 632 (D.Md, 1992); Henry ». Nat'l 'n of cir 
Traffic Specialists, Ine, 836 FSupp. 1204, 1211 (DMA, 1993), aff'd, 4 F.3d 1066 (4th Cie. 
1994) ("Because the question of actual malice involves subjective evaluations, the Court is 
reluctant to take the malice determination from a jury.) 

ln determining whether actual malice exists, the crucial and often determinative factor is 
credibility. See Zerangue v. TSP Newspapers, In, S14 F.2d 1066, 1072 (Sth Cit, 1987) (the 
drawing of inferences and the determination of eredibility will til be a task forthe factindes.” 


and the “present case hinges on just such determinations); Anderson v. Liberty Lobby, Ine., 477 


US. 242, 255 (1986). Accordingly, courts in the Fourth Circuit and otherwise have denied 


© Plaintiff believes this Court is not, and should not be bound by the limits of New York 


Timex Co. ¥. Sullivan in the present circuristanees, See Plaintfl’s Statement filed along with the 
Opposition to Fox News Network, LLC's Motion for Summary Judgment. (ECF No. 923-20.) 
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‘summary judgment because a genuine issue of material fact existed as to whether the defendant 


acted with “actual mal 


Notwithstanding the foregoing, “actual malice may be proven by circumstantial 
evidence.” See Harte-Hanks Comme'ns, Ine. v. Connaughton, 491 US. 657, 668 (1989) 
“[Plartisanship, animus toward the subject of a libel, or other ‘malicious’ motives” are not 


Jve evidence of “actual malice” on their own, but a jury may consider them in 
determining “whether a subjective realization that the statement was false or a subjective 


realization thatthe statement was being published recklessly, existed at the time the statement 


te Ca, 


was published.” Blankenship, 451 F. Supp. 3d at 618 (citing Hinerman v. Daily Gi 
188 W.Va. 157 (1992) 

Although the failure to investigate is not alone sufficient to establish actual malice, this 
Court has emphasized that purposeful avoidance of the truth is a different matter, Blankenship, 


451 F. Supp. 3d at 619 (citing Harte-Hanks Comme"ns, 491 US. a 6} 


, 692). Moreover, a 
“newspapers departure from accepted standards” may support «conclusion of reckless disregard 
fof the tuth, 1d; see also Sprouse». Clay Comme’n, In., 158 W. Va. 427 (1975) (When a 
newspaper departs from an attempt to report the news objectively, the fact of such departure ean 
bbe considered by the jury in libel action and by an appellate court in determining whether there 


‘was a willful disregard of the truth”) 


7 See eg, Fitegerald v. Penthouse Int'l, Ltd., 691 F.2d 666, 670-71 (4th Cit. 1982) 
(denying summary judgment motion because of the mere possibility that “plaintiff ean meet his 
‘burden of proving that the defendants had actual doubts about the accuracy of the informat 
‘they published and that their failure 10 make an adequate investigation will reveal a reckless 
disregard for the truth"); Tomblin v. WCHS-TVS, 434 FApp'x 205, 211 (4th Cit. 2011) 
(concluding that the disputed facts, if resolved in plaintiffs favor, provide evidence from which 
2 jury could infer that defendant acted with reckless disregard of the truth); Anava v. CBS 
Broaieasting Inc., 626 F Supp.2d 1158 (D.N.M. 2009); Westmoreland v. CBS Inc., $96 F-Supp. 
1170 (S.D.NY. 1984); Pritt v. Republican Nat. Comm., 557 S-E.2d 853, 860-61 (W. Va. 2001); 
Tharp v. Media General, Inc. 987 F Supp 24 673 (D.C. 2013). 
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ln the instant case, a genuine issue of material fact exists as to “actual malice” for the 
reasons demonstrated below. 
1. The FisealNote Defendants Violated Their Own Standards 
First, the FiscalNote Defendants violated their own standards in falsely stating that Me 
Blankenship isa “convicted felon.” As previously discussed, Roll Call claims to be “The Source 


For News On Capitol Hill Since 1955." Roll Call further touts as follows: “As the pr 


source of timely news, objective facts and analysis, and eover 


‘of elections and the politics of 


legislation, we keep our f 


xs on the pulse of the legislative process and give our clients the 


tools they need to maximize th 


influence.” As part of Roll Call’s “Mission,” it makes the 


following representation: “Rolf Call has earned a reputation for delivering comprehensive, 


‘accurate and objective congressional reporting. 


Despite the foregoing representation of deliv 


Wg “accurate” and “objective” reporting, 


the Fis 


alNote Defendants defimed Me. Blankenship by falsely calling him a “convicted felon” 
the day before the 2018 Primary. (ECE No, 903-4, p. 3.) The FisealNote Defendants also admit 
that there is no known FiscalNote or Roll Call policy relating to reporting on criminal activity of 
charges. (ECF No. 903-3, p. 3.) The failure to maintain such policies may also be considered as 
4 departure from accepted journalistic standards. Sew Blankenship, 481 F, Supp. 3d at 619 (a 
“newspaper's departure from accepted standatds” may support a conclusion of reckless disregard 
of the uth), ‘This evidence must be considered by the jury in determining whether there was a 
reckless disregard of the truth anu is inappropriate for summary judgment, i; Sprouse, 158 W 

Vo. at 427 


H, A Genuine Issue OF Fact Exists As To Whether The Author 
‘Acted With “Actual Malice” 


In their Motion for Summary Judgment, Mr. Gareia admits to authoring the Article, whieh 


falsely states that Mr. Blankenship is a “convicted felon.” (ECF No, 903-3.) In their defense, the 


* hups:/iwww.colleall.com/about (emphasis added). 
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FiscalNote Defendants merely claim that Me, Garcia believed his statement to be true when made. 


ay 


In St. Amant ». Thompson, 390 US. 727 (1968), the United States Supreme Court re 
this very contention in the context of a motion for summary judgment, tating in elevant par 


The defendant in a defamation action brought by a public official 
‘cannot, however, automatically insure a favorable verdict by 
testifying that he published with a belief thatthe statements were 
true. The finder of fact must determine whether the publication 
was indeed made in good faith. Professions of good Iaith will be 
unlikely to prove persuasive, for example, where a story is 
fabricated by the defendant, isthe product of his imagination, or is 
based wholly of an unverified anonymous telephone call, Nor will, 
they be likely to prevail when the publisher's allegations are so 
inherently improbable that only a reckless man would have put 
them in circulation. Likewise, recklessness may be found where 
there are obvious reasons to doubt the veracity of the informant oF 
the accuracy of his reposts. 


‘1, at 732 (emphasis added); Smith v. A Pocono Country Place Property Owners Ass'n 
JIne., 686 F.Supp. 1083, 1062 (M.D. Pa. 1987) (“mere assertions that defendants thought the 


statement published was true and bare professions of good faith do not require a 


ding that 
actual malice does not exist"). Moreover, Mr. Gareia’s state of mind when he made the 


defamatory statement requires a determination of credibility and, therefore, is improper 


summary judgment for this additional reason, See Zerangue, 814 F2d at 1072; Fitzgerald, 691 
F.2d at 670-71 


In his declaration, Mr. Garcia states that he obtained the incorrect informati 


hat Me 
Blankenship is a “convicted felon” from prior news publications concerning Mr. Blankenship's 
West Virginia senate bid and his criminal history that Me. Gareia located online. (ECF No. 903- 


3,p.2.) However, a Google search would have undoubtedly revealed the true information about 


Me. Blankenship having been acquitted ofall felonies. 
Critically, the Aetcle was published on May 7, 2018 after Mr. Blankenship participated 


in a debate with the other two Primary candidates, which was televised nationally on the Fox 
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[News Channel on May 1, 2018. Dusing this debate, Mr, Blankenship addressed his conviction 
and imprisonment right out of the gate, stating in no uncertain terms: “I faced thy yeas in 
prison fora fake charge, and J beat al three of the felonies... W's increible, they sent me to 
prison for a misdemeanor. 1 was the only prisoner there that was a misdemeanant.” (Exhibit 1 


[Deposition of Don Blankenship, dated April 29, 2021 (“Blankenship Depo.”), pp. 364:16-365:5 


(couphass added)” Thus, Mr. Blankenship made clear that, contrary to the defamatory remark 
at issue here, he was never convicted of felony 

Me. Garcia's declaration of “good faith” is particularly questionable considering the fact 
‘hat Roll Call claims wo be “the premier source of timely news, objective facts and analysis, and 
coverage of elections and the polities of lepsltion,” with “is Fingers on the pulse of the 
legislative process” and “the ulinae insider.” tn dis regard, Roll Call published numerous 


additional articles covering the 2018 West Virginia Primary and Mr. Blankenship and, thus, has 


‘obviously conducted extensive research into these topics."” Moreover, Mr. Garcia claims to be 

an experienced “Politics Reporter” for this publication." Whether or not Mr. Garcia is redible, 

and whether oF not he acted with reckless disregard for the truth in relying on a eursory online 

search while ignoring other publicly available information regarding the truth of Mr. 

Blankenship’s felony acquittal, are ultimately questions for the jury to answer. See Tomblin, 

434 F.App's at 211, In fact, whether or not he searched for the true facts at all sa jury question. 
2, There Is Evidence Of An Intent To Injure Mr. Blankenship 


‘Next, the FiscalNote Defendants argue that there is no evidence of an 


© ‘np:l'videofoxnews comiv/577909720300 lasp=show-<lips. 
© See e.g, hts: www solleall.con/201805/07/Wwhy-don-blankenship-is- 
eve-of-west-virginia-primary/;htip:/waw.rolleall.conv2018,05/03/blankenship-insists-ad-that- 
atlacks-meconnels-china-family-is-not-racist;htps://www.rollall.com/2018/05/08/patrick- 
‘morrisey.wins-west-virginia-gop-senate-primary/; htips:/ww..olleall,eonv/2018/02/20/seott- 
‘walker-backs-patrick-morrisey-in-west-virginia-senate-primary’: 

‘ntps/swoolleall, corn 2018/02/09 jenkins-Leads-morrsey-in-internal-poll-of-west-vieginia- 
primary/; http://www: solleall.conv/2018/05/08/5-things-to-Wwatch-on-primary-<day-this-tuesday) 


 jaaps:i/wwwsolleall.com/author/eric-garcia 
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Me. Blankenship. As a matter of logie, any publication and/or jouralist that falsely labels a 


‘candidate for the United States Senate a “convicted felon 


(when in truth, he is not) obviously 
intended to injure that candidate by destroying any chance of him winning the election 

“The FiscalNote Defendants primarily rely on Sprouse Clay Comme, In, 158 W. Va 
427 (1975) for this proposition. The FiscalNote Defendants join with several other defendants 


(including Fox News, MSNBC, and CNN, among others) in mi 


eading Sprouse as adding the 
sequirement that a public-igure plant? must prove ot just actual maliee, but thatthe deFaning 
party acted with an “intent to injure," 

“The defendants did not argue forthe existence of this “intent to injure” requirement in 
their motions to dismiss. To the contrary, CNN did not mention “intent 10 injure” when it 


‘oullined the standard for actual malice: “It has long been settled that a public official or figure 


‘must plesd and prove that alleged defamation was published ‘with “actual malice”—that is, with 
‘knowledge that it was false or with reckless disregard of wheter it was false or not."" (ECE No, 


196, p. 12.) Fox News argued similarly: “Accordingly, Blankenship must plead and prove 


“actual malice’—that the Fox News Defendants acted “with knowledge that [their speech] was 
false or with reckless disregard of whether it was false or not."” (ECF No. 218, p.9.) 


Furthermore, in its Order on the Motions to Dis 


ss, this Court specifically described the 
test for actual malice without adding a requirement of an “intent to injure.” Blankenship, 451 F. 


‘Supp. 3d at 615-16 ("Public officials or eandidates for public office must prove three elements 


by clear and convincing evidence in order to recover in a defamation action: (1) there was the 
publication of a defamatory statement of factor a statement in the form of an opinion that 
ievplied the allegation of undisclosed defimatory facts as the basis for the opinion; (2) the stated 
‘or implied facts were false; and, (3) the person who uttered the defamatory statement either knew 


the statement was false or knew that he was publishing the statement in reckless disregard of 


'? See ECF Nos, 883 at 11-12; 885 at 3, 12, 19; $87 at 1, 11, 19-20; 889 at 15, 21; 891 at 19; 899 
at 12, 15; 901 at 5,9; 904 at 5, 7, 11; 934 at 2; 935 at 13-14; 936 at 15; 938 at 4; 940 at 12 
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Whether the statement was false”), Moreover, this Court cited to Sprouse along. with its 


discussions of actual malice and did not recognize the “additional element” that Defendants now 


wrongly argue that Sprouse requires. Id. at 616, 
“The Court should reject Defendants’ invitation to rewrite the elements of actual malice. 
‘At the outset, it is important to recognize that Sprouse must be rea inthe context in which it 
arose, The decision was published about a decade alter New York Times v, Sullian ata point 
when the parameters of the actual malice doctrine were sil being defined. Sprouse, 211 S.E2d 
at 680, Indeed, the Court in Sprouse emphasized that it was @ question of first impression of 
whether a newspaper's decision to join with » candidate to intentionally discredit (injure) his 
‘opponeat was evidence relevant to proving aetual malice. Jd. But when Sprouse articulates the 
test for actual malice it makes no mention of “intent 0 injure” and does not deviate from 


Sullivan: 


Consequently, inorder forthe evidence in this case to withstand appellate review itis 
necessary thatthe plaintiff, Sprouse, demonstrate thatthe defendant Daily Mail knew thatthe 
dlefunatory material contained inthe articles it printed was false of for plaintiff wo demonstrate 
that the Daily Mail was reckless and willful in its indifference to the truth of the printed 
material” Ld at 682 

In fact, Sprouse’s discussion of “intent to injure” is mever in the content of auding to 
Sullivan's description of actual malice, but rather deciding whether evidence of intent to injure 
4s relevant to actual malice, Id. at 681-82, 690-91. Indeed, the Court makes this point 
explicitly: “Nevertheless when [Associated Press v.] Walker [388 US. 130 (1967)] and Curtis 
[Publishing Company v. Buus, 388 U.S. 130 (1967)] ate read together they still stand for the 
proposition that personal motives onthe part of @ newspaper or participation by a newspaper ina 
plan or scheme to injure, is enddence af recklessness and willl disregard for uth which may be 
considered along with other evidence on the question of actual malice." fd. at 688 (emphasis 
added) 

Notably, in Matter of Callaghan, 796 8.8.24 604 (W. Va, 2017) ~ defamation matter 


involving a judicial candidate decided long afler Sprouse ~ the Court dil not even reference the 
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issue of “intent to injure” much less require proof of such to show actual malice, Rather, the 
Court cited United States v. Alvarez, 567 US. 709 (2012) as follows: “[I]n order to prevent the 
chilling of truthful speech on matters of public concern, we have held that liability for 


ofl 


the defamation of @ publi 


oF figute requires proof that defamatory statements: were 
maul with knowledge or reckless disregard oftheir falsity." Callaghan, 796 S.E.24 a 623. 
Likewise, a federal court citing Sprouse has observed thatthe “intent to injure” is just one 
example of evidence of actual malice: “In defamation law, malice has a narrow meaning 
Sprouse v, Clay Communication, Ine, 211 $.E.2d 674 (W. Va. 1975). It requiees not only a 
deliberate intent to injure, but also an intent to injure through the publication of false or 
misleading defamatory statements known by the publisher oF i agents to be false. 


Alternatively, malice can be manifested by an intent w injure through publication of such 


statements with reckless and willful disregard for their truth.” McKinney v. K-Mart Corp. 649 


F. Supp. 1217, 12 


(S.D.W. Va. 1986) (emphasis added). 
‘Simply put, Defendants have not, because they cannot, cite this Court to a case where a 


defendant's case was tossed on summary judgment or otherwise because it proved actual malice, 


‘but did not also separately and additionally prove an “intent to injure.” 
4. There Is Sufficient Evidence OF “Material Falsity” 
In a footnote on page 7 of their Motion for Summary Judgment, the FiscalNote 


Defendants assert the “substantial ruth” defense. This argument fails in the context of a mati 


for summary judgment. To successfully assert this defense, Defendants must prove that the 
statements were "Substantially tue,” and that any minor misstatements of factor inaceuracies of 
expression were immaterial. See Saleeby v. Free Press, Inc, 91 S.E2d 405, 407 (Va. 1956) 


(submitting question of whether alleged libelous statements were 


substantially true” to the jury). 


Accordingly, the substantial uth defense is normally a jury quest 


therefore, 
inappropriate on a motion for summary judgment. See Glob. Relief Found, Ine. v. New York 
Times Co., 390 F.3d 973, 987 (7th Cir. 2004) (recognizing that the defense of substantial truth is 


‘normally a jury question) (citing numerous supporting eases); see also Aurora World, Ine. v. Ty 
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Ine., 2010 WL 11506546, at "13 (C.D. Cal. Aug. 24, 2010) (*Generally, the substantial truth of a 
‘statement ig a question of fact fo the jury.") 
‘Notwithstanding the above, the FisealNote Defendants claim that references to Mr 


are “substantially true" and do not render the statements materially 


Blankenship as a “felon 


false. This Court has previously rejected this very argument and it should likewise be rejected 


fon summary judgmes 


In rejecting the substantial truth defense, this Court emphasized 


relevant part 


AIL the defendants’ statements identifying the plaintiff as a 
“felon” are materially false. The term “felon” is an objective 
label with a clear legal meaning — having been convicted of a 
crime with a term of imprisonment of more than one year. A 
person either is or is not a felon; there is no in between or room 
‘for “substantial truth.” The United States Code clearly outlines 
‘the difference between felony and a misdemeanor even when the 
criminal statute does not clarify the category of the erime. The 
different consequences associated with being a felon, including 
that “felons can suffer numerous restrictions on their 
constitutional rights," further underscore that the two categories 
fare distinct. [etations| (“After all, felons lose out on 
fundamental rights such as voting and serving on juries, and face 
discrimination that need oaly survive rational basis review."). The 
court also agrees that “society at large views a ‘felon’ far 
differently than a person who has committed an offense resulting 
in a misdemeanor conviction.” Myers v. The Telegraph, 332 I 
‘App. 34 917, 198 (2002), 


‘Blankenship, 451 F. Supp. 34 at 617-18 (emphasis added), 
In assessing the substantial truth doctrine, context matters. Thus, the defamatory 
‘statements at issue must be considered in context—ice, they were made during an election in a 


state which prohibits felons from holding public o 


1e or voting. See W. Va. Code § 3-2-2(b}: 
W. Va. Const, art. IV, § 4-4. The implication that Mr. Blankenship would not be allowed to vote 
for himself as a candidate make the true facts highly distinet from the false statements, Myers 


332 Ill, App. 3d at 922 (recognizing that a felony conviction earres signifi: 


ly greater legal 
consequences than 2 misdemeanor does, including limitations on the right to hold public office 


and vote). Considering the context of the defamatory statements here further supports rejecting 
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sion between a “felon” and a 


the substantial truth defense. Clearly, there is a critical dis 


“misdemeanant,” in ight ofthe fact that Mr, Blankenship would not be able to hold public office 
and/or vote for himself ithe defamatory remarks were actully true. This would obviously affect 
public perception of Mr, Blankenship’s candidacy forthe United States Senate, Thus, the subject 
defunatory statements would undoubtedly have a different effect on the mind of viewers (and 
‘oters) from that whieh the truth would have produced. 
4. ‘There Is Evidence OF Harm To Mr. Blankenship 
1. “Resulting Injury” Is Presumed 


“The FisealNote Defendants claim that there is no evidence they caused Mr, Blankenship 


‘any harm fom their defamatory st 


ent, However, contradictory evidence shows that Mr 
Blankenship was leading in the polls, yet ultimately lost the election after the defamatory 
remarks, among other damages. Moreover, the notion that falsely calling a candidate a 
mvicted felon” does ot cause him harm is nonsensical, This is why the law recognizes 


dered 


statements that are defamatory per se—they are so egregious that they wil always be & 
‘dfumatory and harmful, As previously discussed, society brands a person a “convicted felon” 
and deprives him of various sights for the very purpose of punishing that person for his 
‘misconduct, Publicly branding 2 person a “convicted felon” who is not, effectively harms that 
person in the same Way as ihe actually was a “convicted felon.” 

Under West Virginia law, “{w ten words charging @ person with the commission of any 
crime, whether a felony oF @ misdemeanor, are actionable without allegation or proof of special 
damages.” Milan v. Long, 88 S.E. 618 (W. Va. 1916); Colcord v. Gazette Pub. Co, 148 SE. 751, 


753 (W. Va. 1928) (“Any printed or written publication imputing to another a erime or moral 


delinquency is actionable per se”); England v. Daily Gazette Co, 143 W. Va. 700, 711 (1958); 
Ballock v. Costlow, 2017 WL 9620421 at *16 (N-D. W. Va. December 6, 2017); Sweeney’ v 


Baker, 13 W. Va. 158, 185 (1878); Johnson v. Brown, 13 W. Va. 71 (1878); Alderson v. Kalle 


1018 WL, 


73 W. Va, 690 (1914); Richard HL. v. Rachel B 177775, at *1 (W. Va. May 18, 2018), 
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“{Wyhere words are actionable per se, the person defamed need not aver or prove special 
damages or a resulting injury.” Henick y. Fast-Track Anesthesia Assoes., LLC, 2012 WL 


15908939, at "6 (W. Va. Nov. 26, 2012) (emphasis added); see also Via v. Comm ns Corp. of Am. 


Ine, 311 F. Supp. 34 812, 822 (W.D. Va. 2018) (recognizing that the law presumes that the 
plaintifsuffered actual damage to her reputation for defamatory per se statements, and, therefore, 


‘no proof of damages is required). Thus, Mr. Blankenship is not required to prove resulting 


damages or injury-—they are presumed. See id. 
In their Motion for Summary Judgment, the FiscalNote Defendants dispute that the 
statement “convicted felon” constitutes defamation per se. The FisealNote Defendants’ reliance 


(on Richard His misplaced. In Richard H, the Court reeognized that “it is not necessary to aver 


and prove special damages in order to entitle the plaintiff to general damages” in an action 


ing defamation per se hecause 


Ihe law implies all such damages as are the natural and 
probable consequence of the words so spoken or writen, in all eases where the words are 
setionable per se” 2018 WL 2277775, at *5, The same reasoning applies tothe instant ease and 
‘weighs against granting summary judgment 

Contrary 10 the FiscalNote Defendants’ contention, the subject statement constitutes 
defination per se, See Neal, supra, 159 W. Va, at 857-89; Milan, supra, 78 W. Va. at 102; 
Sweeney, 13 W. Va. at 185, Thus, no proof of resulting damages or injury i require. 

H.—_Causation And Damages Are Factual Issues For The Jury 
[Notwithstanding the above, the issues of causation and damages are highly factual and 


inappropriate for summary judgment. In their Motion for Summary Judgment, the FisealNote 


Defendants argue that Mr, Blankenship has not provided any evidence of any injury caused by 


them specifically. The FisealNote Defendants make three arguments, each of which fails for the 
reasons set forth below. 
First, the FisealNote Defendants claim that Mr, Blankenship has not submitted any 


evidence that anyone in West Virginia read the Article or voted against him in the Primary in 
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reliance on the defamatory statement in the Article. However, as previously diseussed, the 
resulting injury fom the Article is presumed because the subject statement is defamatory per se 
Second, the FiscalNote Defendants claim that Me. Blankenship “cannot demonstrate 
injury generally.” They then selectively cite to a couple of Mr. Blankenship’s interrogatory 
responses. (Citing to ECF No, 883, Exhibit 9 at 2, 4.) ‘The FisealNote Defendants ignore tht 
questions of fact for the jury are inherently created by several additonal points made by Mr. 
Blankenship in his Supplemental Response to Interogatory 6; “Plaintiff will establish though 
expert testimony and by his own testimony that business organizations will not even consider 
hiring Plaintiff as a CEO oF appointing Plaintiff to a corporate board after Plaintiff was falsely 
‘randed as a “convicted felon by Defendant's defamatory statements." (Id.) Mr, Blankenship 
emphasizes that his losses must be measured in light of his enormous suecess as the CEO of 
Massey. (Id) The FiscalNote Defendants also ignore Mr. Blankenship's testimony about his 
inability to earn money a8 an executive andlor hoard member in the private equity energy world 
tased on ‘his substantial experience as a CEO and corporate board member. (Exhibit 2 
[Deposition of Don Blankenship, dated Novernber 18, 2020 (*Nov. 18 Blankenship Depo.” np 
259:19-262:10, 272:25.273.9.) He testified that executive positions, hoard memberships and the 
ability to participate in the private eneray equity world are forelosed to him because any of his 
‘employers oF partners would incur pressure and pushbaek from regulators, permitting agencis, 


banks, ete. against hiring him. (Fd. at pp. 269:25-270:11, 270. 


71:24, 272: 


73:23, 275:24- 
26:11). ‘This and other data formed the basis forthe Expert Report provided by Stan V. Smith, 
PhD. who calculated a range of damages attributable to Defendants conduct, (Exhibit 3 [Expert 
Report of Dr. Smith.) The FiscalNote Defendants als j 


jore Mr, Blankenship’s answer that he 


spent $10 million in repairing his reputation (a point also discussed in his deposition.) (Nov. 18 


Blankenship Depo. pp. 27: 


73:9, 279:4-10.) 


Although the actual loss of an election is more difficult to prove, it remains a question for 


the jury. Robb v. Lincoln Publ’ (Ohio), Inc., 683 N.E.2d 823, 841 (Ohio 1996) (special damay 


arising from an election were for jury to decide). Indeed, there is evidence that Mr. Blankenship’ 
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poll numbers after his debate performance vaulted 


in into the lead. Iti ultimately fora jury 00 

decide what role the FiscalNote Defendants played in the election and the resulting damages. 
“Third, the FisealNote Defendants claim tht “Plaintiff cannot possibly demonstrate that 

the Article caused injury against a “backdrop of decades of negative publicity." Again, the 


result 


injury from the Acticle is presumed because the subject statement is defamatory per se 


Heniek, 2012 WL. 5908939, at "6. Moreoves 


Whether the Article caused injury in light of other 


alleged “negative publicity 


" is a jury flmetion that requires the weighing of evidence. Anderson 


Liberty Lobby, Ine., 477 US. 2 


255 (1986). In making their argument, the FisealNote 
Defendants improperly conflate the issue of “causation” with the role of a jury 10 apportion 
damages among multiple tortfeasors. Strain v. Cleavenger, 603 S.E.2d 197, 211 (W. Va. 2004) 


(where multiple tortfeasors* conduct coincide to cause an injury the 


are jointly and severally 


liable). It isthe function ofthe jury to apportion dams 


among multiple wrongdoers.. Trucy v 
Cottrell ex rel. Cotrell, 524 $.E.2d 879, 897 (W. Va. 1999), 
C. The FiscalNote Defendants Have Not Met Their Burden To Establish The 


‘Absence Of Disputed Facts With Respect To Mr. Blankenship’s False Light 
‘Claim, 


‘The FiscalNote Defendants contend that Mr. Blankenship's false light invasion of privacy 


claim fails for the same reasons that his defamation claim fails." For the reasons discussed 


above, there are genuine issues of material fact with respect to “actual malice” and “material 


falsity,” precluding summary disposition as to both of Mr. Blankenship's claims 
‘The FiscalNote Defendants also argue that Mr. Blankenship cannot show “widespread 
publicity” in connection with this claim. This Court, however, has not recognized “widespread 


publicity” to be an essential element of this elaim, Jd. To the ext 


this is a requirement, it has 
‘been satisfied here. For example, in Imagine Medispa, LLC v. Transformations, In., the Court 


reasoned that the subject Facebook profile “existed 


the Internet, making it 
' West Virginia courts. treat false light privacy claims in essentially the same manner as they 
‘eat defamation claims.” Blankenship, 451 F, Supp. 3d at 620. 
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necessarily widespread.” 999 F. Supp. 2d 873, 887-88 (S.D.W. Va. 2014). Here, the subject 
‘defunatory article was published on the Intemet, making it necessarily widespread. See i 

“The FiscalNote Defendants mistakenly rely on Giles v. Kanavsha Cty. Bd. of Ed, 2018 
WL 300605 (W. Va. Jan, 5,2018), which is distinguishable In Giles, the Court determined that 
“the statements are not provably false because they reflected Thaw's personal opinions." J at 


°S. Contrary to the FisealNote Defendants’ contention, the claim was not di 


missed simply 
because the underlying facts were “already widely publicized.” 
Vv. con 


LI 


JON 


For the reasons demonstrated above, Mr. Blankenship respectfully requests that the Court 


deny the FisealNote Defendants’ Motion for Summary Judgment in its enter. 
Respectfully submitted, 


DON BLANKENSHIP 
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Los Angeles, CA 90048 

325.301.4660 


‘cearly(@earlysullivan.com 
jgray@earlysullivan.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA, 
CHARLESTON DIVISION 


DON BLANKENSHIP, Case No. 2:19. 


00236 
[Honorable Omar J. Aboulhosn] 


FOX NEWS NETWORK, LLC, etal 


Defendants. 


CERTIFICATE OF SERVICE 

Thereby certify that om the 21" day of June 2021, 1 electronically filed the foregoing 
“MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF 
DON BLANKENSHIP'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT OF 
DEFENDANTS FISCALNOTE AND GRIFFIN CONNOLLY” with the Clerk of Court using 


‘the CWIECE system which will send notice to ll CWIECF participants. 


/ Jeremy Gray / Jeffrey S_ Simpkins 
Jeremy Gray Jelirey S, Simpkins (WVSB # 9806) 
(CA State Bar No. 150075, pro hae vice) SIMPKINS LAW 
EARLY SULLIVAN 102 E. 2nd Avenue 

WRIGHT GIZER & MCRAE LLP Williamson, West Virginia 25661 


(6420 Wilshire Boulevard, 17th Floor 
Los Angeles, California 90048, 
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Excerpts from Deposition of 
Don Blankenship Taken on 
April 29, 2021 
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In the Matter Of: 


BLANKENSHIP vs 


FOX NEWS NETWORK 


DON BLANKENSHIP 
April 29, 2021 
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Don Blankenship - April 29, 2021 


@ 
1 PROCEEDINGS 
2 12 VIDEOGRAPHER: A11 right 
3 Good morning. We are now on the record 
4 My name is Rick Christian. I'm the 
5 videographer retained by Lexitas, 
6 ‘Today's date is April 29th 2021, 
7 and the video time ig 9:18 a.m. Eastern, 
8 This deposition is in the matter of Don 
9 Blankenship v. Fox News Network LLC, et 
10 al, The deponent is Don Blankenship, 
a Counsel will be noted on the 
a2 stenographic record. 
13 ‘The court reporter is 
a4 Giselle Mitchell, and will now swear in 
as the witness 
16 DON BLANKENSHTP 
17 | Waving been duly sworn testified as follows 
aa MR. REGAN: Giselle, do we need 
as to take appearances of counsel and 
20 everyone who's on? 
a1 ‘THE COURT REPORTER: T can't 
22 see who's speaking. 
23 MR, SIMPKINS: Jeff Simpkins; 
24 Simpkins Law. 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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sentence period, under federal law? 
MR. SIMPKINS: Objection as to 
form. 
THE WITNESS: But that -- 


MR. SIMPKINS: The que: 


absurd. 
But you can anewer 

THE WITNESS: Yeah, You could 

add to that, prior to an appeal. Though 

I've never heard of anyone, and I don't 


know that anyone in the media hi 


But, 4f not, you would think they 
would find that to be unuaual, and put 
the whole prosecution in question. 


BY MR. REGAN 


368 


www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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Don Blankenship - April 29, 2021 


as 

1 | make thats Right? Fox =~ Fox hosted the: 

2 | debate of -- of this primary? 

3 | A Yeah. Several days before they. 

4 | calted me a felon, and a convicted felon, 

5 | several more times, 

6 0. the Fourth Circuit u.8. Court of 

4°] append sided against you'en youz append Econ 

8 | your conviction. correct? 

10 0. And you asked the United states 

2 correct? 

a MR, SIMPKINS: Objection as to 

u 

as 

16 0. And the suprene Court denied that 

a7 | t00. correct? 

1 AL ten. 

» 0. And once you had exhausted all those 

20 | appeais, you filed a petition for a writ of 

21. | abeds cospus, to waeaka pour qovictiods. a 

2 MR, SINPKINS: Objection as to 
wraw.LexitasLegalcom/Premiet Lextas 888-267-1200 
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Don Blankenship - April 29, 2021 


505 
REPORTER'S CERTIFICATE 


I, GISELLE MITCHELD-MARGERUM, the undersigned, 
a Registered Professional Reporter, Certified 
Reporting Instructor, Licensed Court Reporter, and 
Certified Court Reporter, do hereby certify: 


That the witness, DON BLANKENSHIP, before 
examination was remotely duly sworn to testify to 
the truth, the whole truth, and nothing but the 
truth, 


That the foregoing deposition was taken 
emotely stenographically by me on Thursday, April 
29, 2021, and thereafter was transcribed by me, and 
that the deposition is a full, true, and complete 
transcript of the testimony, including questions 
and answers, and objections, motions and exceptions 
made by counsel 


That reading and signing was not requested; 
and that I am neither attorney nor counsel for, nor 
velated to or employed by, any of the parties to 

the action in which thie deposition was taken; and 
that I have no interest, financial or otherwise, in 


IN WITNESS WHEROF, T have hereunto set 
my hand this 4th day of May 2021 


GISHLLE MITCHELL-MARGERUM, RR, CRT, CCR, LCR, CSR 


www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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Don Blankenship - April 29, 2021 


306 
CERTIFICATE OF DEPONENT 

I, DON BLANKENSHIP, hereby certify that I have read 

he foregoing pages, numbered 1 through 504, of my 
deposition of testimony taken in these proceedings 

on Thursday, April 29, 2021 and, with the exception 

of the changes listed’ on the next page and/or 
corrections, if any, find them to be a true and 
accurate transcription thereof 

Signe: 

Name: DON BLANKENSHIP 

Date: 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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EXHIBIT 2 
Excerpts from Deposition of 
Don Blankenship taken on 
November 18, 2020 
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L IN THE ONITEO STATES DISTRICT COURT 

2 FOR THE EASTERN DISTRICT OF VIRGINIA 

3 ALRXANDRTA DTVTSTON 

4 

—————— 

6 DON BLANKENSHIP Civil Action No. 
)1:20-cv-00423-1MB-IDD 

7 Plaintiffé 

Boy, 


9 KEVIN McLAUGHLIN, et al., 


10 Defendants 


4 -CONFIDENTIAL- 


16 Zou Videotaped Oeposilivn of Dou Blaukeuship 
uy November 18, 2020 


1a 10:09 a.m 


24 Reported by: Donnie L. Russo 


25 Job No. 186668 
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L 


23 


as 


Zoom Videotaped Deposition of Don Blankenship 


held through: 


USG Reporting 
228 &. 45th Street 
Suite 810 


New York, New York 10017 


Pursuant to Notice, when were present on behalf 


of the respective parties: 
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APPEARANCES: 


On behalf of the Plaintiff: 
BY: JEFFREY SIMPKINS, ESQ. 
MICHAEL SPARKS, ESQ. 
SIMPKINS LAW OFPICE 
102 B. 2nd Avenue 


Williamson, West Virginia 25661 


BY: JEREMY GRAY, ESQ. 
LISA ZEPEDA, ESQ. 

EARLY SULLIVAN WRIGHT GIZER & MCRAE 

6420 Wilshire Boulevard 

Los Angeles, California 90048 


Paget 


1796 Reporting - WoABBZde 077-702-9580 


USCAS ARggh' 239 bioo2d8*DBdument S47S "Pia Oiér/21° dg SLFES Pagel w: 16044 


24 


25 


APPEARANCES (CONTINUED) : 


On behalf of the Defendants: 
BY, DAVID TORRORG, EQ. 
STEPHEN KENNY, ESQ. 
JONES DAY 
51 Louisiana Avenue, N.W. 


Washington, D.C. 20001 


Also Present 


Mark von Lanken, Videographer 
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DON BLANKENSHIP 


MS. ZEPEDA: Li! 


Zepeda on behalf 
of Don Blankenship. 
THE VIDEOGRAPHER: Will the court 


veporter please swear in the witness. 


DON BLANKENSHIP, 
being first duly sworn, to tell the truth, the 
whole truth and nothing but the truth, 


testified as follows 
EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. TORBORG: 
©. Good morning, Mr. Blankenship. 
A. Morning. How are you? 
Q. Good. again, my name is David 
Torborg, I'm with the law firm of Jones Day. 
We represent Kevin McLaughlin in connection 
with a case that you brought against him 
pending in the United States District Court for 
the Eastern District of Virginia. 
You understand that you are 
appearing for your deposition in that matter 
today, correct? 
AL Yes. 


Q. Can you hear me okay? 


Paget 
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DON BLANKENSHIP 

A. Okay. 

9. Okay. In this interrogatory we ack 
that you describe the basis for your allegation 
that the defamation of mr. Blankenship as a 
felon so smeared his reputation that he has 
been prevented from pursuing other businesses 
and opportunities in generating returns of 
billions of dollars, including identifying a 
business and opportunities lost and the hasis 
for the contention that any lost businesses and 
opportunities resulted from the alleged 
conspiracy and/or McLaughlin's alleged" -- 
"allegedly defamatory statement rather than 
plaintiff's criminal record." It cites 
Complaint Paragraph 48. 

Do you see that? 


AL Yea. 


ae 
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DON BLANKENSHIP 
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DON BLANKENSHIP 


AL Yes 

Q. Tt states: "A component of the harm 
suffered by Mr. Blankenship will be lost 
opportunities, business and otherwise. By 
their nature, the precise nature of these lost 
opportunities is either difficult to quantity 
or otherwise unknown to Mr. Blankenship and 
will be the subject of investigation and 
discovery." 

Do you see that? 

A. Yes. 

@. Okay. What investigation have you 
done to identify the nature of the lost 
opportunities referenced in your response? 

A. Well, we engaged an expert who 
studied -- you know, had some time with me and 


Wage 267 
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DON BLANKENSHIP 

Q. Are you aware of any particular 
companies that would have hired you as the CEO 
after the 2018 primary but for Mr. McLaughlin's 
statement? 

A, As I said repeatedly, I don't think 
that any individual statement is solely 
responsible. I think that the multitude of 


eerinvuev ne 


false statements much like those that you asked 
10 me about earlier and these other issues, T 


11 mean, it's -- it’e a continuation that I have 


42 tried to stop. I ran for the U.s. senate, 
13 spent millions of dollars making sure that 

14 people knew the truth when people knew the 

15 truth, I took the lead in the polls, and the 
16 media stepped up and created the same problem 
17 with Kevin McLaughlin, Karl Rove, and others. 
18 @. Have you expressed your interest to 
19 any company about serving as their CEO? 

20 A. I have not because I know that 

21 companies do not hire people who they believe 
22 are felons, and I am pretty engaged in this 
23 lawsuit and other things. But I hope to as 


24 soon as I win this lawsuit. 


2s (Q. So you don't think you -- if -- if a 


Wage Be 
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DON BLANKENSHIP 


@. How do you know that the public 
believes that you are a felon. what's the 
basis for that? 

A, Well, because I know that they are 
greatly influenced by the media because I have 
seen it when T have used the media to mun ads 
and -- and won elections and when I turned my 
unfavorables and so forth around through ads 
that I know that people believe what they see 
on TV because they expect it to be the truth. 


Fags a7 
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Wage 7 
DON BLANKENSHIP 


Q. You also referenced in your 
interrogatory response participating in private 
equity cnergy ventures. 

Do you see that? 

MR. SIMPKINS: Which interrogatory, 
David? 

MR. TORBORG: Interrogatory 7, Page 
14. It's one of the opportunities that he 
listed in response 

THE WITNESS: Okay. We are on the 
right page now. 

BY MR. TORBORG: 


©. Okay. What do you mean by “private 


equity energy ventures" 

A. ‘It's a situation where a group of 
private individuals get together and they 
either buy a property or they buy a public 
company and -- and make it private, It can be 
a number of things, but basically, it's a -- a 
lot of times it's a lot of people with more 
money than they know what to do with that hire 
you to start a private energy company or a 
private company. 
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DON BLANKENSHIP 


BY MR. TORBORG: 


@. So you made your own decision not to 
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DON BLANKENSHIP 
current chaos to figure out what you will do in 
the next one, but you know, should T win the 
$12 million I've cued for, I probably will be 
free to do a number of things. 
BY MR, TORBORG: 
Q. Do you need the $12 million that you 


are suing for in order to take advantage of 


eerinvuevne 


whatever else you want to do? 
10 MR. STMPKINS: Tt's billion with a 
noB. 

2 THE WITNESS: Hardly. I -- I think 
13 that the point is that by winning the lawsuit, 
14 T'm going to make us a better country and I'm 
15 going to make us a better judicial system and I 
16 will be able to expose how unfair the criminal 
17 justice system is. I will be able to do a lot 
18 of good for the country, but I will also be 

19 able to do whatever I want to do, which r'm 

20 sure I'll do a lot of businesses. But right 
21 now I am almost singularly focused on winning 
22 this case. 

23 BY MR, TORBORG: 

24 ‘G) « (Canllyouliaentizylanyibipimess 

25 partners who have declined to work with you? 


Wage a7 
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DON BLANKENSHIP 


Q. Your interrogatory response also 
references opportunities to participate in a 
Nevada gaming industry. 

Do you see that? 


AL Yes. 
Q. What kind of opportunities do you 
did you reference -- do you mean to reference 
there? 
A. Almost anything that you do in 


Nevada involves games. Every gas station has a 


slot machine and all that, When you have a bad 
reputation, that is very hard to get a gaming 


license that would allow you to even be 


Wage a7 
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2 DON BLANKENSHIP 
2 ©. Have you spoken with any companies 

3 -- strike that. 

4 Let's go to Page 14. Sorry, the 

5 next paragraph. It states: "Mr. Blankenship 
6 has also expended more than $10 million on 

7 efforts to prepare for his post Massey business: 
8 ifeland to Yestore his business reputation” 

9 ‘Do you see’ that? 

10 = 

a Q. And it esye: “"Defendant'e 


12 defamation has effectively undone those efforts 
13 and rendered that expenditure of funds largely 


14 useless." 


15 And, actually, before we go to that, 
16 let me go back up to a different spot, so I 
17 don't forget it. 

18 MR. SIMPKINS: Is there a question 


19 in the near future? 


20 MR. TORBORG: Yeah. 
21 BY MR. TORBORG: 
22 Let's go -- going back up to 14, you 


23. say -- it’s the end of the last sentence of the 
24 carryover paragraph. You say: "During the 


25 course of discovery, Mr. Blankenship also 


Tage TF 
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1 DON RLANKENSHTP 
2 

3 CERTIFICATE OF NOTARY PUBLIC 

4 I, Bonnie L. Russo, the officer before 


5 whom the foregoing deposition was taken, do 
6 hereby certify that the witness whose testimony 
7 appears in the foregoing deposition was duly 
@ sworn by me; that the testimony of said witness 
9 wag taken by me in shorthand and thereafter 

10 reduced to computerized transcription under my 

11 direction; that said deposition is a true 

12 record of the testimony given by said witness; 

13. that I am neither counsel for, related to, nor 


14 employed by any of the parties to the action in 


15 which this deposition was taken: and further, 
16 that I am not a relative or employee of any 

17° attorney or counsel employed by the parties 

18 hereto, nor financially or otherwise interested 
19 in the outcome of the action. 


20 Dated: November 19, 2020. 


an 
Beau SL Foay 
22 Bonnie L. Russo 
Notary Public in and for 
2 the District of Columbia 


35 My Commission expires: August 14, 2025 
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Smith Fconomics Group, Ltd. 
‘ADnaanet rte Fac tir 
oonomiss / Finance / Litigetion Support 
Stun VS, BAD. 


February 1.2021 
Mr. Eric P. Eanly 

Early Sullivan Wright Gizer & MeRae 

£420 Wilshire Bhd. 17" Floor 

Thos Angeles. CA 90048 

Re: Blankenship v. Fox News Network LLC 

Dear Mr, Barly: 

‘You have shed me ta sures the damages ts on Ranker tac om the alors pont 
the various media defendants (“Media Defendants") describe in the opendive First Amended 
‘Complaint 

L_ASSIGNMENT, 

Based on the allegations against the Mea Defendants described inte Fitst Amended 
‘Complaint, { have been asked to assess the lone of canting rufford by Me. Blankenship. 


1. ovat 


"ATIONS AND EXPERIEN( 


| am Prosident of Smith Hconomics Group, 1d. beadquarirod in Chleago, I, which provides 
‘economic and financial consulting nationvde. 1 have worked as an cconomic and financial 
consultant since 1974, afer completing a Research Internehip atthe Federal Reserve, Board of 
Governors, in Washington. D.C. 


I received my Bachelor's Degree fram Corel University. I reccived a Master's Degree and my 
FLD. in Beonomles from the University of Chleago: Gary S. Scekcr, Nobc! 1 aurcaic 1992, was 
‘ny Ph.D, thesis advisor. The Cniversity of Chicago is one ofthe world's preeminent intiutions 
for the study of economies, and the home of renowned research im the law and cconomi 
movement 


‘As President of Smith Beunenics, Uhave per(uemed economic analyses in a great variety of 
fengayements, including damages analysis in personal injury and wrongful death cases, business 
valuation, (nancial analysis, uit, conic loses. a wide range of clas uetion alias, 
‘employment diserimination, defamation, and inflleelual property valuations including, 
evaluations of reasnmale royalty 
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have more chan 40 years of experience inthe field uf eeanamics. Tum a member of various 
Economie agNOe\aboRs aM STV Joe TN Yeu as Vice FTESWAEDL OF INE National ASSICITION 
of Forensic Economics (NAFE) which is the principal association in the field. 1 was also on the 
Board of Editors of the poerccviewed joual, the Jounal of Forensic Economics, for over a 
decade: [have also muhlished scholarly articles inthis journal. The JFF is the leading aeasersic 
journal in the field of Forensic Feonomics. 


| wrote the fist textbook om Forensic Beonomie Damages that has been used in university 
cours suas the Univenity uf Wiscais. Paw Stic University, ali various UU states, 
As an adjunct professor I created and taught the first course in Forensic Economics nationwide, 
‘a DePal Uriversity in Chicago. 


{lam the creator and founder of Ibbotson Associates Stock, Bonds, Bills and Inflation (SBB1) 
‘Yearbook, Quarterly, Monthly, and SSBUPC Services. SBBI is generally regarded by 
academies in the feld of finance asthe most widely accepted source of statistics on the rates of 
‘stor on investment securities, SBDI was originally published by Ibbotson Associates, then by 
Moringstar, Inc, and is now currently publixied by DufT& Phelps. The original SBI series 
‘generated what hecame a sia-buok set universally used for business valuation, and curently 
available on en online platform. ‘Tacsc data scrcs are widely rclied upon and regarded as the 
-most acecpted and definitive scholarly references by the acadcmic.actatial and investment 
‘community, and in courts oF law, All three publishers of the SARI series acknowledge me as the 
founder in 1983, for my "invabuable role” as having “origiraed the idea” of SRI, wich I hen 
lusplemented while Managing Director at Ibbotion Associates. 


My estimate ofthe real discount rae is 1.25 percent per year. This discount rae is based on the 
tate of rum on shortterm U.S. Tecasury investments. The datas from the statistical scrics 
ILL Sclected Inirost Rates. published by the Board of Govemors of the Foderal Reserve 
System Found a wwe fulrececeve gov. This data 50 published inthe Fsangmic Report of 
the President Table for “Bond yields and interest rata” forthe real eeurn on U.S, Treasury 
investments primarily forthe lat 20 years. 


have performed economic analysis in many thousands of cases in almost every stale and federal 
Jjurisctcmn since the exrly 19805. 


‘My curriculum vita is anced, tsting all my publications in the last 10 years and beyond. My 
hhourly rate inthis ease is $525 pce hour. Ihe list ofall cases in which Ihave testified in the last 
4 years is also attached. 

‘(WL_INFORMATION REVIEWED 


1 Plaimi’s First Amended Complaint: 
2, ‘tthe informational intcrvicw with Mr. Blankeoship dated September &, 2020. 
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{Y._ BACKGROUND AND DISCUSSION 


Don Blankenship becaniea leader inthe coal industry after a meteoric rise at Massey Enenpy, 
Mr, Blankenship began working foe Masscy Energy in 1982. and within two years, he was 
President af RAW Salex which was 8 subsidiary of Massey Fneray. e was mal in charge of 
all of Massey's mining operations four years later, tn 1992, he was named President and CFO of 
the compuny. and his exmpensation rose to almost $18,000,000 in 2009 as a result fh success 


‘with che company and the phesomenal growah in the company’s value ftom $10,000,000 10 
37.800,000.000. 


‘On Apeil 5, 2010, tugedy struck Raleigh County atthe Upper Big Rranch Mine. Only afew 
Tours after ventilation changes rice by the hams Auminisration were evmpletz, cut 
the mine's aislow in bal, flammable gas deep inthe mine ignited, causing an explosion which 
took the lives of twenty-nine miners. bight months after the disasier, on December 6, 2010, 
MSIIA concluded tht a coal bed methane build-up ignited and created an explosion, In April 
2014, Mr, Dlaskenship leased docurncatary which cefuted MSIIA's Bndings and challengsd 
the inherent confit cf huving «regulary agency investigate an explosion where the ayency 
itself wat likely at (aul. Among other things. the documentary dentfied parverful seientie 
evidence which refuted MSILA's conclusio thatthe explesion was caused by an influx of 
rcthano 


‘On or about November 13, 2914, eer prosecutors fram the Obama Justice Department 
charged Mz. Blankenship with thee falonies, including conspinacy to defraud the Federal mine 
regulators, Hie was also eharged with a misdemeaner, conspiring to violate mine safety laws. 
Mr, Blankenship as not chargcd with eausing any ofthe twenty-nine deaths in the April S, 2010 
Upper Big Branch Mine disaster. The Fedcral Government brought the full weight ofits infinite 
Tespurees to hear on Mir. Alankenship. The maticr went fo iil in October 2015 and lasied shout 
‘wo mouths. Following lengdhy deliberations. the West Virginia jury found Mr, Blankenship 
innocent om all felony charges on December 3. 2015. The jury convicted him of the misdemeanor 
affcase. Notably. st that time. many media outlcts accuraclv reported that Mc. Blankenship wat 
convicted only of a misdemeanor and not for any of the felony counts he was facing. 


“The Department of Justice O(fice af Professional Responsibility hus since investigated the 
conduct of the United States Attorneys who prosecaled Mr. lankenship -- #ooth Goodin and. 
Steve Ruby. he OF found that massive prosecutorial misconduct had oceurted in the 
prosecution of Mr, Blankenship, staling among other things thal. “because Ruby and Goodwin 
recklessly violated the Department's discovery policies regarding the dinckiwore of discoverahle 
statements, they committed professional misconduct.” Mr. Blankcnship’s verdict is still under 
appeal 


InJanuary 2078, Me. Blankenship formally announce his plans wo run as 3 Republican forthe 
US. Senate seat held by Senator Joe Manchin, a Democrat. Lhe Republican primary was 
scheduled for May 8, 2018, Beginning at about the end of March 2018 the Media Defendants 
falsely called Mr. Blankenship a felon in onder to injure his repotaGion and discredit his 
‘eandidacy. Me. Blankenship's senatorial run was his chence 4 increase his reputation, but 
following the Uetimatary siauements by the Media Defendants on national media he (ale to 
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teivive the Republican nomination. Achieving the Republican nomination ina senatorial rast 
“WGUML navi UneUMeMKy ake MAF RAERMUP'S RepULANOM at WOW wilh MUNIN 
‘opportunities, as well as a national podium to further establish himself. 


Y_OPINTON 
Lost Barnious 


Mr. Blankenship would have had great oppornmities to cam income ftom multiple sources but 
forthe aetions of the Media Defendants. T have illusited Mr. Rlerkenship's loys of eurningy in 


five categories: 


1.) CEO in the Mining/Consiruction Industry: 
2) Strategic Consultant; 

3) Board of Directors, 

4) Coal Rroker/Patrepreneur, and 

5) Author. 


All of the abovs opportunities would have boca available for Mr Blankenship, but itis unlikely 
that he would have been a CFO and a Strategic Consultant atthe same time. He could have been 
4@CFO ora Stralegic Consultant snd enlertained the other opportnnilcs 


‘A, CBO in the Mining/Construction Industry 


Tales | und 2 show Mr. Blurkenship's loss of camings es CEO in the Mining/Consirction 
industry. Mr Blankenship's earning capacity has been established by his wack record of success 
sa President and CEO in the mining industry. Mr. Blankenship's compensation in as Chatman 
‘af the Board and President af Masscy Encegy was S$.128 422 in 2006, $9.929.125 in 2007. 
$11,226,717, plus non-qualified deferred compensation of $26,530,984, totaling $37,757,671 in 
2008, and 517,835,837 io 2009. Adjusting Mr. Rlankenship's earnings for ination, Mt 
DBlarkenship earned $6,900,337 in year 2620 dollars in 2006, $12,601,153 ia year 2020 dollars in 
“ANY/,S15.999.81, plus non-qualified deferred compensation of $54,280,544 in years 2020 
dollars, totaling $45,936,154 in year 2020 dollars in 2008, and $21.é4.160 in year 2020 dollars 
in 2008. 


While at Masscy Energy, Mr. Blankenship received multiple employment offers fom other 
‘companies. Mr, Blankenship states Gat be received an offe ftom Carl Smith, the former owner 
of Fola Coal, which was equivalent to $15 millon io year 2020 dollars. Te sates Oat Masivy 
Fpergy then matched and excesdecd thet offer ta main him, THe tales Ghat he was named w) Ore 
Board of Directors of Fluor. a global engineering and constriction company, in 1997. In THM, 
Mr, Blankenship was asked to manage Fluor while its Chairman, Les McGraw, battled cancer. 
Mr, Rlankenship was approached to become the President of Flor, but he declined, as he wanted. 
to remain in West Virginia. Mr. Blankenship was contacted by a headhunter to become the 
President of Raytheon in approximately 2000, but he again declined ta remain wt Misbey Bneryy, 
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Accorung w ine Heuumie Keser WDIULS, INE Salary 146 EW BE HL DE RUBIN 
industry 6 $5,048,262 in year 2020 dollars? 


Uae that! Me Blankenship’ Ings of raminge wx CEO in fan scenaring Table I shows 
the Toss of earnings for Scenario I. In Scenario I, Uhave illostraled the last caring to begin in 
2019 at $22,005,451 in year 2020 dollars based on Mi. Blankenship's average rel income from 
24Ni6 through 2009. Future carnings arc iustated to grow at inflation. 


Based on the above assumption, my opinion of the lost earaings as a CEO through 2030 ure 
254,687,877 > Tuble 1. 


‘Table 2 shows the lass of camings fot Seanaria 2. In Sconatio 2, 1 have illustrated the Jost 
earning to begin in 2019 at $5,048.24? in year 2020 dollars based on the salary for new bit 
‘CEOs in the mining industry, Mr, Blankenship’s earnings are grown in 2024 to $21,584,160 in 
‘yous 2020 dullass base un his weal imcoine it 2008, Fuduve catings ane iluseed bs row xt 
ination 


Based on the above assumption, my opinion of the lost earnings as 2 CEO through 2030 ure 
S197,218,122 > Table 2, 


B. Suategie Consultant 


‘Tables 3 through $ show the lost carings for Mr. Blankcaship as a Strategic Consuhant in three 
svenarios. Under Mr. Blankenship's leadership, and his implementation of systems that eut costs 
‘and increased efficiency, Massey Frorgy grew from a valuation of$]'50,000,000 t 
'$7,800,000,000 


‘Mr. Blankonship gained an expertice in cost accounting fallowing hie exposure to standard cost 
practices inthe food industry while working for Keebler Company earlier in his career. Mr. 
lankenship was able to grow Massey Frergy in a time when the coal industry was in decline 
based i his ingenuity and groundbreaking methods. The metrics Gat he implemented to ab sess 
imines and niake them peufilable ate now used universally i the mining industry. This approach 
‘has now become broad and has been applied to other industries as wel, including the banking 
Industry. Mr, Blankenship stated he cut costs by $400 million per year while at Massey Energy, 
Mr Rignkenship's ingenuity mduced Massey Frergy"s costs by 10 percent compared ta similar 
coal mines 


Mr. Blunkenship stalzs thal the harm to his reputation following the eleetion has limited his 
bully to engage in business opportunities as a Sitegsc Comsultant. He sales tht he would 
have boew able to bring his expertise to companies across multiple industri, including mining, 
banking, and construction, in ondcr to assist with cutting casts, Mr, Blankccnship stats that he 
‘woul have heen able io pt tngcther a Seam tn azaces companies and ncpatinle 9 percentage af 
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the savings us comapunsativa, and (0 pereent would be & reasonable (ex. Mr. Blankenship sates 
‘Mat nase Upon Diy EXPERINCE as w LED, EWU De WHINY 2 Py aN HUES coASULENL 1 
percent of the realized cost savings. 


‘have iotated Me. Blankenship's loss of earings a strategic conenlan in three scenario. 
In Scenario I, have illaswaled Me- Blankenship to car $5,000,000 per year begining in 2019, 
which assur that he would provide cost savings of appeunimactely $50,000,000 to various 
companies. Mt. Blankenship's Scenario | earnings ae lustated to grow in 2024 ts 
520,000,000, which ssuuncs Wal be would bea Unc iu uP cat savings provided We 
'$200,000.000, or half of what he di at Masscy Encrey. 


Based wn the above sssmmptinas far Scenarie 1, any opinian wf the last exrmings ss 
‘Strategie Cansultunt thraugh 2030 is 5175394301 > Table 3. 


{have illustrated Ms, Blankenship's loss of camings as a stratcgic consultant in thee scenarios. 
In Scenario 2, I have illustrated Me, Dlankaship to cara 5$.000,000 per year beginning in 2019, 
‘which essumes tha be would pravide cast savings of appraianaely $50,000,040 to various 
ceompanies. Mt, Blankenship's Scenario 2 caemings are WDustraed ty yew in 2028 wy 
$15,000,000. which assumes that hc would ineseasc the amount of cest savings provided to 
$3150,000.000, 


Rased un the ubove assumptions far Scenario 2, eny opinion vf the last ewrningy as 4 
‘Strategie Cansultant thraugh 2030 is 5136,982,590 > Table 4. 


{have illustrated Mr. Blankeaship’s loss of camings as» statcpicconsultan in thece scenarios, 
In Scenario 3, Ihave illustrated Mr, Blankeaship to carn $5,000,000 per yeas beginning in 2019, 
‘which assumes that he would provide cost savings of epproximlely $50,000,040 to various 
companies. Mr, Blankenship’s Scenario 2 earnings ave ilustrated to grow i 2026 to 
$10,000,000. which assumes that be would inerease the amount of cost savings provided to 
'$100-000.000, or one-quarter of what he did at Massey Energy. 


Based «wn the ubove assumptinas far Seenaria 3, cay opinia 
Strategie Cunsultant theuugh 2030 is $97,766,336 > Table 


the last exrnings ws 4 


©, Boned of Dirgstors 

‘Tables 6 and 7 show the lost carnings for Mr. Blankenship from seats on Board of Directors. Mr, 
Blankenship staics that he had seats on threc boards while he was CEO at Masscy Energy. and he 
Tbalieves that he could have bac on up to Five Boatds ihe was nal engage in ether businesses, 
and thrve boards ihe was engaged in oiher business. 


{have illustrated Mz. Blankenship's loss of camings as a member of Board of Directors in two 
swenarios. The 90! percentile earnings for members of ¢ Board of Directors is $290,000 in year 
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2020 dollars’. Tp Scenario 1, have illustrated Mr, Rlankenship as a member of five Boards of 
Uicecioes and earning $290,000 per seal, whch yrelds estumated anaual earnings ot $1,490.00 
ln year 2019 dollars beginning in 2019. Mr. Blankcnship's Secnario 1 camings arc adjusted by 
inflation, 


Rased on the above assumptions for Scenaria 1, ny opinion ofthe last eurnings as member 
ofa Board of Direetors through 2030 is $17,115,042 > Table 6. 


Im Scenario 2.1 have illusrated Mr. Blankeashlp as 2 member of thrce Boards of Directors and 
‘curing $290.00 per scat, which yields estimated annual carnings of $870,000 in 2019 dollars 
beyinning in 2019. Me. Mlarkenship's Scenario 2 earnings are adjusted by national average 
‘aye growth of 4.29 purtent in 2019, and 7.00 percentin 2020. Future earnings are ilosrated to 
‘Brow at 1.00 percent real 


Based on the above assumptions for Scenario 2, my opinion of the lost exraings xs member 
‘of « Board of Directors thrvugh 2030 is $10,269,025 > Table 7. 


D, Coal Broket 


‘Tables 8 and 9 show the lost carnings for Mr. Blankcnship froma working as « Coal Broker. Me. 
lazkenship states that hud relationship with dhe ste] indusiy, and while he wus ut Massey 
nergy he had wanted to heconte a coe! brokce or sar his even ining company Satria is ie 
Mr, Blankenship states that there have been several successful coal brokers, including Chris 
Cine, Emi Theasher, and Joseph Craft Il, and be believes tht he could have gone down a 
similar path Ie states that in the 1990s, as well as aficr leaving Massey Energy in 2011, Chris 
Cine reached gut to hien about becorning the President of Cline Resaurce und Development Co, 
‘Mr. Rlackenship sates that he advise Mi. Cline om his large purchase of mines in lina, 
which earned Mr. Cline a fortune 


Chis Cline. another West Virginia mative got his stant working in coal mines at age 18 and later 
bet big on high-sulfur coal reserves in Illinois, Me took coal mining firm Foresight Pnergy 
public ip 2014, und wid a conurlling stake ip 2015 for $1.4 billion cash. His net worth was 
estimated at $1,800,000,000 in 2019-* 


mie Thrasher isthe Founder, CEO and CMO of Xcoal Energy and Resources, ‘Thrasher beld 
‘various positions in mine operations and rine management Umough 1981, Prior to forming 
Xcoal Energy & Resousees in 2003, Thrasher spent twenty-two (22) years in various global 
‘marketing positions wt Primacy Coal and AMCT. Xcoal is he Ingest exporter of US. origin cos), 
In addition to marketing U.S. origin coal to customers thronghont the world, Kes! aelivilies 
include the financing and development of mining projects and related infeastcture projects 
‘Thrasher founded XLNG Energy & Resources in 2015, whict plans to market LNG originating 
from nanizal gas reserves in the Mareellus and Utica Shale basins in the U'S., t0 customers in 


2 banpatiwww.payscale convresearch/US‘Iob=Member_of the Boand_of Ditectars/Salary 
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South America, Purops, and Asia. Thrasher serves on the Bound of Directors of Rusrick Gold 
‘Corporaton, ine President's Leauersup Cowncit-soy Scouts of America, 362 MEME OT Le 
‘Couneil on Foreign Relations, serves as a Director on the National Committee on U.S. China 
Relations, and serves as a Director ofthe U.S.-India Suatcgic Partnership Forum.‘ 


Joseph Craft IM became a lawyer, and then joined diversified eos] company MAPCO as an 
assistanc goneral counsel in 1980, Ie became prosident in 1987. Craft was rewarded witha big, 
stake for leading tho firm's BO and conversion into 3 tax-cfficient public master limited 
parmership In 1996: ir was renamed Alliance Resource Farmers thecc years lac. Hc has bccn 
chicf excentive sinee and overseen subsequent expansion across Appslachia and the Midwest as 
revenue increased t0 $390 million. His net wor was an estimated $1,400,000,000 in 2012 


‘The average net worth for Joseph Craft I and Civis Cline, whose net worth is publicly 
available, is $1,730,675,739.. Assuming a 30-year earce yiclds an cstimated annual income of 
‘356,558,030 in year 2019 dollars, 


{have illustrated Mr, Blankeaship's loss of earings as a coal broker or entrepreneur in two 
scenarios. Te Scena 1, [have illustrated Mr. Blankenship's earnings to begin ip 2019 at 
$56,558,030 in vear 2020 dollars. Furure earings ae illusuated to grow 2t inflation, 


Rased on the ubove assumptions for Scenario 1, eny opinion wf the last eurningy 9s 4 coal 
broker ur entrepreacue thrungh 2030 is $667,$81,406 > Tuble 8. 


tn Scenario 2, t have ilhasrated Mr. Blankeaship’s earings wo begin in 2019 at 50 pereont of 
$56,858,030, or $28,279,015 in year 2020 dollars. Future eamings are illustrated to grow at 
inflation 


used wn the ubove wssmmptinas far Sceaaria 2, cay upiniun wf the last exrmings wt x emul 
broker or entrepreneur through 2030 is $33,790,703 > Table. 


Author 


Tables 10 and 11 show the lost earnings fc Mr. Blankenship from being an authar in two 
scenarios, Mr. Blankcoship states that he planned to author several books over the remainder of 
his carver. He states that he also planned fo adapt his story into a screenplay. 


{have illustrated Ms. Blankeaship’s loss of book revenue in two scenarios. In Scenario 1,1 have 
illustrated Mr, Blankenship reesiving a benchmark of $100,000 aglvances every 3 yours, 


Based un the above assmnptivas far Scenaris 1,cny opinion vf the lust earnings a6 meanbee 
‘of a Board of Directors through 2030 is $383,816 > Table I 


“ braps:usisp orp teaunlernie-thrasher/ 
+ hrips wow. forbes.com/peotile Joseph-cratvssa4b02ab7123 
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{In Scenario 1,1 have ilustrated Mr. Rlnkenship receiving a benchmark of $250,000 advances 


every 3 years, 


Based on the above assumptions for Scenaria 1, my opinion of the lot earnings as member 
of a Board of Directors throuch 2034 is $959.39 > Table 11. 


All opiaions expeesse inthis report ate clearly labeled as auch. They are rendered in 
accordance with generally aecepted standards within the field of economics and are expressed to 
2 reasonable degree of economic conainty. Fstimies. assumptions, illusvations andthe uc of 
benchmarks, which ate not opinions, but which can be viewed as hypotbctcal in nature arc also 
lem diselosed and identified herein. 


ln ony opinion, itis reasonable for expert in the Beld af economies and Gnance to eely on the 
rmatcright and ialenution [reviewed inthis case, (oe tho lurmalation of my substantive opinivass 
herein, 

Lf additional information is provided to me, which could alter my opinions, 1 may inoorporate 
any such information into an updatc, revision, addendum, or supplement of the opinions 
‘expresyed in thiy report 


It ic my opinion, based upon the foregoing, that the Plaintiff has cutTered concrete, tangible, 
economic har. 


Ifyou have any questions. please do not hesitate to call mc. 


Sincerely, 


Mant Quack, 


San V. Smith, PhD. 
President 
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SUMMARY OF 108SFS, 


LOSS OF EARNINGS THROUGH 2030 


CEO IN MINING/CONSTRUCTION 


1 ‘SCENARIO t $254,647,077 

z SCENAKIDZ s197,210,122 
‘STRATEGIC CONSULTANT. 

3 ‘SCENARIO 1 

4 ‘SCENARIO2 

5 SCENARIO 597,766,396 
BOARD OF DIRECTORS 

6 ‘SCENARIO t $17,195,082 

7 BOENARIO2 $40,260,028 
‘COAL BROKER/ENTREPRENEUR 

« ‘SCENARIO 1 $067.581,406 

9 SCENARIO 2 $333,790,703 
AUTHOR 

10 SCENARION 

11 SCENARIO? 5959.58 
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LOSS OF CEO EARNINGS- SCENARIO 1 
2019-2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR — VALUE CUMULATE 
Zag szisraar2 70000 24,873972 25,573.072 
2020 $22,005,451 1.0000 22,005,451 43,579,423, 
2021 $22,445,560 0.9038 22,308,747 95,685.569 
2072 $22.445,560 09815 22,030,762 87.916 231 
2023 $22,445,560 0.9698 21,758.777 109,875,108 
2024 502.445.5860 0.9574 21,480,150 131,165,256 
2005 $22,445,560 a.9456 2122¢,840 152,390 090 
2028 $22,445,560 0.8339 20,962,805 173,362,908 
2027 $22,445,500 0.9224 20,704,005 794,058 908 
2028 $22,445,560 09110 20,448,400 214,505,200 
2029 $22.445,560 0.8998 20,196,950 254,701 258 
2000 $22,445,560 08887 19,940,618 254,547,877 
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LOSS OF CEO EARNINGS- SCENARIO 2 
2019-2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR VALUE CUMULATE 
Zoe $4.a4g257 1.0000 440257 449.257 
2020 $6.723867 1.0000 6,723,867 11,873,128 
2021 $9.134,783 0.9938 91078068 20,751,170 
2072 $12.410160 09815 12180818 22,027.088 
2023 $18.859.959 0.9698 16,348083 49,276 071 
2024 $22.905.282 0.9574 21,930,304 73,208,375, 
2005 $22.905282 0.945 21,850.560 92,885,035, 
2025 $22.905,282 0.8338 21,392,158 

2027 322.905.2802 0.8224 21,128087 
2008 $22,905,282 0.9110 20,887,217 156,253 368 
2029 $22,805,282 0.8998 20,608,587 176,882.965, 
2090 $22,905,282 0.8887 70,356,168 197,218,122 


SMITH ECONOMICS @R8SEP, LTD. 312/043-1551 


USCA4 Agagal22f6'd'Bo2a8BétLment ofi7es* Pred wz4/21 "Pagerd ds Pageib #: 16072 


Table 3 


LOSS OF STRATEGIC CONSULTANT EARNINGS - SCENARIO 1 
2019-2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR VALUE CUMULATE 
Zora $§000008 7.0000 5,000,000 ~ 5,000 000 
2020 $6597540 1.0000 597.540 11,597 540 
2021 $6,705,505 0.9038 Be5i 434 20240974 
2072 $11,486,984 0.9815 11274702 31,523676 
2023 515.157.1866 0.9698 14,593,307 46,217,087 
2024 $200000.000 0.9574 19,148,687 95,365,754 
2025 $20.000,000 0.9458 18912284 BA.778.038 
2025 $20,000,000 0.8338 18,878,789 102,958.8637 
2ozr $20,000,000 0.9224 18,448,106 121,405,039 
2028 $20,000,000 0.9110 | 18220.4¢1 139,628.474 
2029 $20,000,000 0.8988 17,995,497 757,620.71 
2090 $20,000,000 0.8887 17,773,390 175,304,201 
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Table 3 


LOSS OF STRATEGIC CONSULTANT EARNINGS - SCENARIO 2 
2019-2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR — VALUE CUMULATE 
Zora $5000.08 7.0000 5,000,000 ~ 5,000,000 
2020 $628,555 1.0000 6.228.655 11,228.55, 
202i $7,788,228 0.9638 7.711.034 18,938,689 
2or2 $9655910 9815 9.487.282 28,425,071 
2023 0.9698 11,872.693 40,090,688 
2024 $15,000.00 09574 14981.515 54481.179 
2025 $15.000,000 0.9458 14,184213 58,545,202 
2028 $15,000,000 0.833 14,009,099 82,884,491 
2ozr $15,000,000 0.9224 13,636,147 95,400,638 
2028 $15,000,000 09110 13.655'397 110,155.960 
2029 $15,000,000 0.8998 13,496,623 123,682,592 
2090 $15,000,000 08887 13,220,908 136,982,500 
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Tobie 5 


LOSS OF STRATEGIC CONSULTANT EARNINGS - SCENARIO 3 
2019-2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR — VALUE CUMULATE 
Zora” $5000.08 7.0000 5,000,000 ~ 5,000,000 
2020 © $5.743,492 1.0000 5.743.492 10,743,492 
2021 $6.597.540 0.9838 6,856,561 17,300,053, 
202 $7.578.583 0.9815 7.438.529 24738 582 
2023 $8,705,508 0.9608 8.430.137 33,177,710 
2024 $10000.000 0.9574 9.574.344 42,752,080 
2025 $10.000,000 0.9458 9,456,142 52,208 205, 
2025 $19,000,000 0.8338 9,339,309 61,547,608 
2ozr $10,000,000 0.9226 9224098 70,771,702 
2028 $10,000,000 09110 9110220 7aeat.073 
2029 $10,000,000 0.8998 8.997.749 88,879.671 
2090 $10,000,000 08887 8.880.605 07,765,236 
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Tables 


LOSS OF BOARD OF DIRECTORS EARNINGS - SCENARIO 1 
2019-2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR VALUE CUMULATE 
Zora $1450.00 1.0000 1,450,000 ~ 1,480,000 
2020 $1,479,000 1.0000 1.479.000 21829.000 
2021 $1,608,580 0.9538 1.498.210 4428210 
poz $1.508580 0.9815 1480701 5.908.011 
2023 $1,508,580 0.9698 4.462.421 7,371,332 
2024 $1.508580 0.9674 1.444.366 8.815.698, 
2005 $1,608580 0.9455 1426.595 10242233, 
2026 $1,508,580 0.9339 1,408,923 11,651,158, 
2027 $1,608,580 0.8224 1.391.528 13,042.85, 
2028 $1,508,580 09110 1.374.360 14417.035, 
2029 $1,508,580 0.8998 1.357.382 15,774.417 
2000 $1.508580 0.8887 1.340.625 17,115,042 
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‘Table 


LOSS OF BOARD OF DIRECTORS EARNINGS - SCENARIOZ 
2019-2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR VALUE CUMULATE 


Zora $470,000 | j.0000 «70,000 870.000 
2020 $867,400 1.0000 © 887.400 1,757,400 
2021 «$905,148 0.9938 899.528 2,858,025, 
poz $006,148 0.9815 aseaz1 3,545 347 
2023 $905,188 0.9698 877.453 4,422,700 
2024 $905,148 0.9574 988.620 5 2a9.419 
2005 $005,148 0.9455 ass 921 6,145,240, 
2025 $905,148 0.9338 845,354 6,990,608 
2027 $906,148 0.8224 B4.st7 7.825.611 
208 «$905,148. 09110 © ezat0 8,850,221 
2029 $905,148 0.8905 814.429 9,484.550 
2000 $905,148 0.8887 804,375 10,280,025, 
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LOSS OF BROKERIENTREPRENEUR EARNINGS - SCENARIO + 
2019-2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR VALUE CUMULATE 
Zora $56.658,020 7.0000 66,558,090 66,568,030 
2020 $57,689,191 1.0000 57,889,101 +14,247.221 
2021 SS8.e42.974 0.9838 68,477-490 172,724,711 
2022 $58.842974 0.9815 57,755 546 220,480 256, 
2023 3588421974 0.9698 57,042,514 287,522,771 
2024 $58.842.974 0.9574 56,390.286 242,861.057 
2005 $58.847|574 0.9455 55,642,751 399,503,808, 
2025 $55.842.974 0.9330 54,955,804 454,459,612 
2027 $58.842.974 0.9224 4277-397 508,796.949 
2028 $58.842974 0.9110 53,807 247 562,344,195, 
2029 358.842.974 0.8098 52,945,429 15,209.628 
2000 $55.842974 O.8BBT 62,281,781 687,581,405 


SMITH ECONOMICS @R86OP, LTD. 312/043-1551 


USCAS Apagala2faldv'bo238 BéEument 974" Pad 66/21 "BaGer0 df PagelD #: 16078 
Table 9 


LOSS OF BROKERIENTREPRENEUR EARNINGS - SCENARIO 2 
2o19 -2030 


DISCOUNT PRESENT 
YEARS INCOME FACTOR VALUE CUMULATE 
Zora s2827901 1.0000 28270018 2a779,015 
2020 $28.844,595 1.0000 28,844.595 57,123,610, 


2021 0.9938 20238,745 86,362,955 
2072 ogi 28877,773 115240.128 
2023 9.9698 28,521,257 143,751,385 
2024 0.9574 28,169,143 173,990.528 
2025 a.94s 27,821,376 199,751,000 
2028 0.9338 27.477:902 227,229,805 
20x 0.9226 27,138,669 254,368,474 
2028 9.9110 26,803,623 281,172,008 
2028 0.8988 26,472,714 307,684 812 
2000 0.8887 26,145,891 333,790,703 
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Table 10 


LOSS OF AUTHOR EARNINGS - SCENARIO 1 
2019-2030 


DISCOUNT PRESENT 


YEARS INCOME FACTOR =» VALUE CUMULATE 
zoe $700,000 ‘rao © 00,000 ~ 100,000 
2020 $0 4.0000 © 490,000 
2021 30 0.9938 2 00,000 
2022 $100,000 ogsts 98152 198,152 
2028 $0 0.9608 0 198,152 
2028 $0 o.s574 2 198,152 
2025 $100,000 sass stset_ 202,713 
2028 $0 0.9338 0 282713 
2027 $0 saz 0 2e2713 
2028 $100,000 910 © 9102331818 
2028 $0 0.8988 0 383.876 
2030 $0 0.8887 0 sa3i6 
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Table 11 


LOSS OF AUTHOR EARNINGS - SCENARIO2 
2019-2030 


DISCOUNT PRESENT 


YEARS INCOME = FACTOR =» VALUE CUMULATE 
zoe $280,000 ‘a0 © 260,000 250,000 
2020 $0 4.0000 © 20,000 
2024 30 0.9938 2 250,000 
2022 $250,000 og8t5 245,980 495,380 
2023 $0 0.9688 0 495,380 
2028 $0 0.9574 2 495,380 
2025 $280,000 oss 29540 73,784 
2008 $0 0.9338 0 731,784 
2027 $0 o.sz24 0 731784 
2028 $250,000 99110 227,758 9591530 
2028 $0 0.8908 0 959.5398 
2030 $0 o.88e7 0 359.530 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
‘CHARLESTON DIVISION 


DON BLANKENSHIP, 


Plaintiff, 


‘Case No.:2:19-ev-00236 
FOX NEWS NETWORK, LLC, etal, 
Defendants 


DEFENDANTS FISCALNOTE AND GRIFFIN CONNOLLY’S 
REPLY IN SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT 
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PRELIMINARY STATEMENT 

It is hombook law that a party opposing summary judgment must come forward with 
‘evidence sufficient to demonstrate « genuine issue of material fact, Plaintiff has dane no such 
thing. Indeed, the only “evidence” Plaintiff has amassed as to Defendants FiscalNote, Inc. and 
Griffin Connolly (the “FiscalNote Defendants") are: (1) single article—authored by  non- 
party that made one reference to Plaintiff as a “felon” (the “Roll Cal article”) and (2) generic 
marketing material from the FisealNote Defendants’ website. Rather than aceept the Court's 
invitation to engage in discovery to support his claims, Plaintiff conducted no meaningful 
discovery: he took no depositions, refused the FiscalNote Defendants’ offer to swear tothe facts 
herein under oath, and forced the FiscalNote Defendants to move for summary judgment, to which 
he responded by stitching together sections of his responses to other Defendants, Indeed, not one 
fact n Plaintiffs statement of material facts relates to the FiscalNote Defendants’ state of mind at 
the time of publication, PlaintifFhas wasted party and judicial resources for long enough, and the 
Court should grant summary judgment 

ARGUMENT 


1. PLAINTIFF CONCEDES THAT SUMMARY JUDGMENT IS WARRANTED AS. 
TO GRIFFIN CONNOLLY 


As an initial matter, PlaintifT concedes that Griffin Connolly neither authored nor 
‘contributed to the Rall Call atcle and therefore did not make any defamatory statement, Summary 


judgment should be granted as to Griffin Connolly. See Shelton v. Collins Career Cr., No. 2:20- 


ev-00457, 2020 WL 7232319, at *11 (S.D.W. Va. Dec. 8, 2020) (“Any argument not responded 
to is deemed conceded and waived.” 
Griffin Connolly never should have been a part of this litigation, and he should now be 


dismissed, Plaintiff and his counsel have known that Griffin Connolly was entirely uninvolved in 
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the publication of the Roll Call article for nearly two years: the FsealNote Defendants explained 
this fact in ther original motion to dismiss and in subsequent communications with Plaintiff and 
Paints counsel, Nevertheless, Paintff and his counsel refused to dismiss Mr, Connolly from 
the matter, instead requiring Mr, Connolly to expend time and resources to move for summary 
judgment only to then remain silent in the opposition, thereby acknowledging the frivolity ofthe 
claims, ‘The Fourth Circuit has upheld sanctions under 18 U.S.C. § 1927 against counsel for 
continuing prosceution of claims after it becomes clear “that evidentiary support for the 
allegations” is not forthcoming. See Sweetlnd v. Bank of Am, Corp, 241 F. App'x 92, 97 (4h 
Cit, 2007) (affirming sanctions under § 1927 for attomeys" fees incurred in connection with the 
summary judgment proceedings); ee also Salvin v. Am Nat Ins, Co.,281 F. Appx 222, 226 (4h 
Cit. 2008) (upholding award of fees when the atorney “refus[ed] to voluntarily dismiss the case 
‘once is lack of merit became evident” and the defendant “was freed to continue with its discovery 
obligations, fle a summary judgment motion, and respond to [the plaintiffs] opposition to that 
motion”), Plaintiff and his couse!’ frivolous pusuit ofthis action against Mr, Connolly is wholly 
inappropriate and santionabe. 


I. SUMMARY JUDGEMENT SHOULD BE GRANTED ON PLAINTIFF'S CLAIM 
FOR DEFAMATION 


Plaintiff assert 


the FiscalNote Defendants “have not satisfied their burden of showing 
the absence of disputed facts.” Opp. at 6 (ECF No, 947). But itis Plaintiff who carries the burden. 
A party opposing summary judgment must bring forward “concrete” and “affirmative” evidence 
sufficient to actually create a “genuine issue of material fac.” Anderson v. Liberty Lobby, Ine. 
477 US. 242, 247-48, 256-57 (1986); see also, eg., Ratliff v. Gimboree Operations, Inc., No. 
2:11-ey-00862, 2012 WL 2862567, at *5 (S.D.W. Va. July 11, 2012) (Copenhaver, J). “This is 


‘rue even where the evidence is likely tobe within the possession of the defendant as long as the 


4905 


USCAS Apesile215188.00236° Bdcument 36" PiecPOb2821 "Page Ur 4Pageln 4: 16570 


plaintf as had a full opportunity to conduct discovery.” Anderson, 477 U.S. at 256. Plaitift 


thas not satisfied his burden, 
‘A. Plaintiff Failed to Demonstrate a Genuine Fact Issue with Respect to Actual 
Malice 


‘The Supreme Court has clearly articulated Plaintiff's burden: be must "present affirmative 


‘evidence in order to defeat a properly supported motion for summary judgment.” Anderson, 477 
US. at 257 (emphasis added). Plaintiff asserts that summary judgment is improper because the 


FiscalNote Defendants have not “establish{ed] the absence of disputed facts” as to actual malice. 


Opp. at 6, Thisis not the standard, “The movant has the burden of showing that there isn genuine 
iseue of fac, but the plaintiff is not thereby relieved of his own burden of producing in tum 
evidence that would support a jury verde.” Anderson, 477 US. at 256, 

Plain has not met this burden, His entte case against the FiscalNote Defendants rests 
con exactly two facts: that the FscalNote Defendants published an arc that contained the word 


and that FisealNote's marketing materials state that it “has camed a reputation for 


delivering comprehensive, accurate, and objective" reporting, ‘That is insufficient to demonstrate 
4 genuine sue of material fact as vo actual males 

Fic Garcia (the actual author of the Roll Call antici) submitted a detaration stating that 
he didnot know atthe time he wrote the article that Mr, Blankenship's conviction amounted to 8 
misdemeanor rather than a felony and that he relied on information he found online in preparing 
the article See FiscalNote Deft’ Mot. at 4, ECE No, 904 (citing Garcia Dec, This is consistent 
‘ith his position as a junior joumalist working onthe then-Breaking News desk, whose roe athe 
time was to prepare articles based on publications from other media outlets, not to conduct 
investigative reporting, See id. at 2-3. Having not authored any other stories about 


Mr. Blankenship, and given Roll Call’s focus on Congressional matters, se id. at 2, Mr. Garcia 
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hhad no reason to know any more about Mr. Blankenship's prior criminal proceedings. 
‘Mr. Garcia's declaration is the totality of the evidence regarding his state of mind, 

Lacking any evidence to dispute Mr. Garcia's swom testimony, Plaintiff’ offers six 
arguments regarding actual malice, but none can salvage this claim. Plaintiffs asking the Court 
tohold a full tril on Mr. Garcia's credibility without any affirmative evidence putting itn dispute 
‘The Court should decline to do so, 

First, Plaintiff brushes aside his lack of evidence and argues that determinations of actual 
‘malice are “rarely appropriate for summary judgment.” Opp. at 7. The Supreme Court has 
‘expressly rojected this argument, See Anderson, 477 U.S. at 255-56. The Court repudiated the 
‘exact Janguage that Plaintiff cites and clarified that the language was “simply an acknowledgment” 
of the Cour’s reluctance to grant special protections to Defendants in defamation actions. Jd. at 
256 n.7. Indeed, Plaintiff's argument is incompatible with the very reason for the high bar of 
‘actual malice in the first place: to prevent the chilling of legitimate speech under the Fist 
Amendment. See CACI Premier Tech., Inc. ». Rhodes, $36 F.3d 280, 293 (4th Cir. 2008) 
{affirming the district court's grant of summary judgment for failure to show actual malice and 
finding “[t}he actual malice standard... is rooted in the First Amendment's “vital guarantee of free 
and uninhibited discussion of public issues" (citations omitted)). If summary judgment was 
‘generally inappropriate in eases subject to the actual malice standard, these important First 
Amendment protections would be significantly diminished. 

Since Anderson, courts have frequently granted summary judgement in defamation cases 
for failure to prove actual malice. See, e.g, Hail v. N.Y. Times Co., 982 F.34 312, 315 (4th Cir 
2008) (affirming the district court's grant of summary judgment for failure to show actual malice); 


Hugger v. Rutherford Inst, 94 F. App'x 162, 164 (4th Cir. 2004) (per euriam) (same); Carr v. 
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Forbes, In, 259 F36 273, 282-83 (Cit 2001) (same); Church of Scientology Int'l ». Daniels 
992 F.2d 1329, 1335 th Cir, 1993) (same) 

‘The remainder of Blankenship's cited cases regarding the propriety of summary 
judgment—the most recent being nearly thirty years old —are inapposite. Demy v: Seaboard 
Lacquer, Inc, 487 F-24485, 486-88 (Ath Cir. 1973) is nota defamation ese; itis a wrongful death 
lam tigated under Alabama law, and in both National Life Insurance Co. v, Philips Publishing 
‘nc, 798 E. Supp, 627, 649 (D. Md, 1992) and Henry v. National Association of Air Traffic 
Specialists, Inc, 836 F. Supp. 1204, 1212 (D. Md, 1993), affd, 4 F.3d. 1066 (4th Cir. 1994), the 
‘Court ultimately held that there was no actual malice and granted summary judgment, Plainti's 
reliance on Zerangue v. TSP Newspapers, Inc 814 F.2d 1066 (Sth Cit. 1987) is similarly 
misplaced: In Zerangue, the court found there was sufficient evidence of actual male because 
the defendant printed the defamatory statements for a socond time, after printing a retraction 0 
the original anole and following contact fom the Plaintift! 1d. at 1071-72. There is no such 
affirmative evidence here 

Second, relying on St Amant v. Thompson, 390 US. 727 (1968), Plains assets that 


‘Mr. Gareia’s declaration is insufficient to defeat summary judgment. Opp. at 10. In so arguing, 


* Plaintiff's additional cases are also inapposite, referring to conduct absent here. See Fitzgerald 
vs Penthouse Int'l, Lid., 691 F.2d 666, 671-72 (4th Cir, 1982) (author had “obvious reason to 
doubt” the veracity of the sale source ofthe allegedly defamatory statement—including evidence 
he had been peddling statements that “were the fabrication of a sick mind” and suggesting he was 
“suffering from a persecutory delusion”); Tomblin v. WCHS-TV8, 434 F. Appx 205, 207-08, 210- 
11 (4th Cir. 2011) (local television station published report of a daycare that sexually “abused” a 
child while knowing instead thatthe incident involved one child touching another); Westmoreland 
x. CBS Inc., $96 F, Supp. 1170, 1176-77 (S.D.N.Y, 1984) (defendant affirmatively acted to edit 
interview excerpts misleadingly to support defamatory statement); Pritt». Republican Nat'l 
Comm, $57 S.E.24 853, 860 (W. Va. 2001) (referring to, but not describing in detail, “ongoing 
factual dispute” related to actual malice). Tharp v. Media General, Inc., 981 F. Supp. 24 673, 688. 

89 (D.S.C. 2013), is simply inapposite, as it concerned a private figure and applied the common 
law malice standard, 


5 
4908 


USCA4 Aneagh 328. GPoo2S°citument S68 iad OeiBia1 Page! EPGPHE PagelD #: 16573 


PlaintfTignores the remainder of the holding wherein the St. Amant Cour oted that professions 
‘of good faith are “unlikely to prove persuasive, for example, where a story is fabricated by the 
defendant, isthe product of his imagination, or is based wholly on an unverified anonymous 
telephone call... [of] so inherently improbable that only a reckless man would have put {the 
statements] in circulation.” 390 U.S, a 732, No such circumstance is present inthis ease—nor 
es Plant argue there is—and Mr, Garcia's declaration remains undisputed bythe ecord 
Third, Paisff alleges that a “Google search would have undoubtedly revealed the tue 
information.” Opp. at 10. This statement i relevant to Mr. Garcia's state of mind a the time he 
vwroethe aicle. See State exe. Surano v. Gaughan, 480. 24 S48, $63 (W. Va, 1996) (“There 
‘must be sufiient evidence to permit the eoneusion thatthe defendant in Fat entertained serous 
doubts as 0 the ruth of his publication” (quoting St. Amant, 390 U.S, at 731)), Moreover, a 
Google search would have likely etumed numerous articles, including articles a issue in this 
lawsuit, that also mistakenly called Paina felon, See ECF No, 891 al 6-9 (surmmatizing over 


100 mistaken references to Plaintiff as a 


). Speculation as to what Mr. Garcia could have 
done ar than what he actually did, doesnot create a genvine dispute of material fact. 

Fourth, Plait essers tht Mr, Garcia was on notice that Plaintiff was nota Felon because 
te ale was published afer Plan participated ina televised debate and inthe course of hat 
debate, stated that he had defeated felony charges. Opp. at 10-I1, This too does not ereate a 
‘genuine dispute of material fact. Plaintiff fais to provide any evidence that Mr, Garcia even knew 


about this debate—targeting the West Virginis electorate—let alone watched it. The fact that 


Plaintiff participated ina televised debate is immaterial as to Mr. Gareia’s state of mind, 
Fifth, Plait? argues that Mr, Garcia's statements are “particularly questionable” given 


Roll Call's coverage of elections, including coverage of the West Virginia primary and Plain, 
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Opp. at 11. Again, this coverage does not ereate a genuine dispute regarding Mr. Gareia’s state of 


‘mind, Mr, Garcia did not author single one of the articles cited. As this Court confirmed, “{t}he 
“mere presence’ of previous stories in a newspaper's files does not establish that the newspaper 
‘knew that a statement was false ‘since the state of mind required for actual malice would have to 
be brought home to the persons in the [newspaper's] organization having responsibility for the 
publication of the [statement] Blankenship v. Napolitano, 451 F. Supp. 3d $96, 619 (S.D.W. 
‘Va, 2020) (quoting N.Y. Times Co. v, Sullivan, 376 U.S. 254, 287 (1964)). The fact that another 
individual at Fisca!Note wrote ahout Plaintiff does not ereate a dispute about Mr, Garcia's state of 
‘mind, The articles in question also have nothing to do with Plaimiff's crime, nor do they classify 


Plaintiffs cither a felon or misdemeanant, These articles do not create any genuine dispute that 


the people “having responsibility for the publication” knew that Plaintif’s crime was a 


‘misdemeanor. Mr. Garcia's declaration remains undisputed. 


Finally, Plaintiff asserts that the FisealNote Defendants “violated their own standards,” 


and failed to maint 


in policies concerning reporting on criminal activity, which is evidence of 
actual malice. Opp. at 9, This is both factually and legally wrong. As an initial matter, Plaintiff 


fails to identify any actual joumalistic standard that was violated. Instead, PlaintifT quotes 


‘marketing language about “accurate” and “objective” reporting from the FisclNote website and 
asserts that these are the FscalNote Defends” reporting standards and that they were violated, 
1d, Plaintiff provides no evidence to support either of these (untus) claims. Nor does Plaintiff 
provide support fr his conclusion thatthe mere exstenee of @ mistake is somehow a “departure 
fiom accepted standards,” and thereby evidence of actual malice. 1d (quoting Blankenship, 
451 F Supp, 3d at 619), Indeed, the First Amendment explicitly protects such mistakes, See 


FisealNote Def.’ Mot. at 8, 
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Plaintiff also claims that “failure to maintain such policies [on criminal reporting] may also 
bbe considered as @ departure from accepted jouralistic standards.” Jd, (emphasis added), This 
statement confating maintaining policies with departing From them is entirely unsupported in law 
In Harte-Hanks Communications, Ine. v. Connaughton, the court found that departure from 
standards—including the failure to interview a key individual and the failure to listen to the 
interview underlying the article—was one factor supporting a finding that the newspaper 
“inten{ded] to avoid the truth,” 491 U.S. 657, 682, 692-93 (1989), ‘The failure of an organization 
lo maintain « particular policy about criminal reporting has no bearing on an author's intent or 
state of mind during a particular publication, 

Finally, even assuming arguendo that some undisclosed journalistic standard was violated, 
this too is insufficient. Harte-Hanks makes clear that even “[a] showing of highly unreasonable 
‘conduct constituting an extreme departure from the standards of investigation and reporting 


‘ordinarily adhered to by responsible publishers cannot alone support a verdict in favor of a public 


figure plant 


Pin a libel ation.” Ja. at 664 m5 (citation omitted). Yet, ths is exactly Painifhs 
argument, As explained above, Paint has presened no evidence concerning Mr Garcia's state 
of mind, and Plaintiff cannot meet his burden to show clear and convincing of actual malice. 
Summary judgment must be granted 

In sho, if this meagre record is sulicien to pass summary judgment, then actual matice 
has ceased to have any meaning and no longer serves as a heightened bar to protect the Fist 
‘Amendment rights of defendants everywhere, See FiscalNote Defi,’ Mot at 7-8 


B, Plaintiff Failed to Prove that the FisealNote Defendants Intended to Injure 
Him 


Separate from proving that the FiscalNote Defendants published the article with actual 


‘malice, Plaintiff must also show that they intended to injure Plaintiff by dong so, He has not. 
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First, Paint argues that intent isa matter of logic,” and that any publication that “falsely 
Inbels” someone a felon “obviously intended to injure that candidate.” Opp. at 12. Plainifh's 
argument i both logical and untethered from the law: the First Amendment expicily protects 
mistakes, even negligent ones. See FiscalNote Deft” Mot. at 8. Plant's argument erases the 
scienter element that underlies publi figure Wibel law and press free speech 


Second, Plaintiff argues tot he need not prove itent to injure? Opp. at 1 


12. Not true, 
As explained in the FisealNote Defendants’ opening brief, the West Virginia Supreme Court of 
“Appeals has repeatedly held that political candidates and publi officials “ean sustain an action for 


libel only i” they can prove both that 


the statements were published with knowledge at the time 
‘of publication that they were false or misleading or were published with a reckless and willful 
distegard of truth” and, as at adlitional element, that “the publisher intended to injure the plain 
through the knowing or reckless publication ofthe alleged libelous material,” Syl. Pt. 1, Sprouse 
¥. Clay Comme'n, Inc.,211 $.E.24 674, 679 (W. Va. 1975); see also Giles v. Kanawha Cty. Bd. of 
Edc., No. 17-0139, 2018 WL 300605, at *3 (W. Va. Jan. 5, 2018); Chafin v. Gibson, 578 SE.2d 
361, 365-66 (W. Va, 2003) (per curiam); Long v, Bgnor, 346 S-E.2d 778, 785 (W. Va, 1986); 
Hinerman v. Daily Gazette Co., 423 $.B.24 560, 579 (W. Va. 1992) 
Plaintiff's reliance on the silence of the Court in Jn re Callaghan, 796 S.E.2d 604 (W. Va, 

2017) is inapposite; the Court simply did not address the element, And in MoKinney v. K-Mart 
Corp. although discussed in connection with actual malice, the court cleatly found that intent ro 
injure is a component of West Virginia defamation law, 649 F, Supp. 1217, 1221-22 (S.D.W. Va 


1986). As in Backus v. City of Parkersburg, the Court should grant summary judgment here— 


* Plaintiff also inaccurately assert thatthe FiscalNote Defendants did not argue this element in 
their motions to dismiss. Opp. at 12. The FiscalNote Defendants briefed this element in their 
Motion to Dismiss. ECF No, 235 at 7-8 
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[Blankenship has offered only “conclusory statement{s]” in support of his argument that there was 


‘evidence of “intent to injure.” 980 F. Supp. 2d 741, 748 (S.D.W, Va, 2013), 

C. Plaintiff Failed to Establish Resulting Injury 

Finally, Plaintiff has not established that he was injured by the FisealNote Defendants" 
singular mistaken reference.’ Rather than address the FiscalNote Defendants’ arguments 
regarding his lack of injury, FiscalNote Defi.” Mot. at 11-16, Plaintiff argues that his claim 
survives because the statement constitutes defamation per se, Not so, As explained in the 
FiscalNote Defendants’ opening brief, id at 15-16, defamation per se docs not save Plainti's 
claim. Presumed damages pursuant to defamation per se must be “related to ‘the natural and 
probable consequence{s] of the words so spoken or written." Richard H. v. Rachel B., No. 18+ 
1004, 2019 WI. 6998331, at *3 (W. Va. Dec. 20, 2019) (quoting Milan v. Long, Syl, 88 SE. 618 
(W.Va. 1916), Plainti’s opposition fils to argue how any of his purported business or election 
losses are the “natural and probable consequence” of one mistaken word in the FiscalNote 
Defendants’ article directed toward congressional staffers, particularly given the decade of 
negative publicity about Plaintiff prior to the article. Opp. at 17 (citation omitted). 

Plaintifattempis to side sep this issue by arguing that whether the FiscalNote Defendants’ 
single statement caused injury is ultimately an apportionment question for the jury. It is not 
Plaintiff’ must frst provide affirmative evidence to show there is a genuine issue of material fact 
‘as to whether his purported injury was the “natural and probuble consequence” of the FiscalNote 
Defendants’ statement. Anderson, 477 U.S. at 256. The FiscalNote Defendants ean only be liable 


for a portion of the damages if they are Table in the first place. Plainif's speculation is 


* ‘The FiscalNote Defendants incorporate by reference the other Defendants’ responses 10 
Plaintiff's arguments concerning material falsity. See, e.g,, ECF No, 933 at 17-19; ECF No. 935, 
at 14-16; ECF No. 936 at 16-18, 


10 
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insufficient, Dash v. Mayweather, 731 F.3d 303, 311 (4th Cir, 2013), and summary judgment is 
‘warranted, 


I, SUMMARY JUDGMENT SHOULD BE GRANTED ON PLAINTIFF'S FALSE. 
LIGHT CLAIM 


Plaintifimplicitly acknowledges that i his defamation claim fails, his claim for false light 
invasion of privacy would fail for the same reasons. See Opp. at 19-20; FiscalNote Defi.’ Mot. at 
16, Summary judgment should be entered on his false light claim on each of the same grounds 
explained above, See, ¢.g., Crump v. Beckley Newspapers, Inc., 320 S.E.24 70, 87 (W. Va, 1984) 
([CJourts and commentators have consistently treated false light privacy claims in essentially the 
‘same manner as they have treated defamation.”). Moreover, Plaintiff again fails to address what 
the FiscalNote Defendants actually argued: thatthe FisealNote Defendants’ statement could not, 
asa matter of law, give publicity to Plainif’s conviction because it was already widespread. See 
FiscalNote Defs," Mot, at 17-18 (citing Giles, 2018 WL 300605, at*5 (“[I]t would be disingenuous 
to conclude that [the] statements on February 9, 2015, somehow ‘gave publicity’ to these already 
‘widely publicized facts"). Plaintifi’s False Light claim must fal 
CONCLUSION 
For the foregoing reasons, summary judgment should be granted as to Plaintif’s claims 


against FiscalNote and Griffin Connolly. 


"1 
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FISCAL NOTE, INC. and GRIFFIN 
CONNOLLY, Defendants, 
By counsel: 


Dated: June 28, 2021 Gt Allen M. Gardner 

Allen M. Gardner (DC 7456723) 
(admitted Pro Hac Vice) 

Sarah M, Gragert (DC #977097) 
(admitted Pro Hac Vice) 

LATHAM & WATKINS LLP 

555 Eleventh Street, NW 

Suite 1000 

‘Washington, DC 20004-1304 

Telephone: (202) 637-2270 

Facsimile: (202) 637-2201 

allen gardnerilw.com 

sarah gragert@ilw.com 


st Job J. Polak 
Jolin J. Polak (WVSB No. 2925) 
ATKINSON & POLAK, PLLC 
300 Summers Street, Suite 1300 
P.O, Box 549 
Charleston, WY 25322-0549 
Telephone: (304) 346-5100 
Facsimile: (304) 346-4678 
ipolaki@iamplaw.com 
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CERTIFICATE OF SERVICE 

{hereby conify that on June 28,2021, 1 electronically filed the foregoing with the Clerk of 
‘he Court using the CM/ECF system, and that Ihave mailed the documents by United States Postal 
Service tothe nou-CM/ECF participants identified inthe Notice of Electronic Filing that will be 


‘generated upon the filing of these documents. 


st Allen M. Gardner 
Allen M. Gardner 


B 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA, 
‘AT CHARLESTON 
DON BLANKENSHIP, 
Plaintiff, 


wv Civil Action No, 2:19-00236 
(Gudge John T, Copenhaver, J) 


FOX NEWS NETWORK, LLC, et al, 


Defendants 


HD MEDIA, LLC'S 


MOTION FOR SUMMARY JUDGMENT 


Defendant HD Media, LLC (“HDM), publisher of the Charleston Gazette-Mail newspaper, 
hereby respectfully moves for summary judgment in is favor, pursuant to Rule 56 of the Federal 
ules of Civil Procedure, and for an order dismissing all claims brought against it in this matter, 
together with such further relief as the Court may deem to be just and proper. 

In support ofits MOTION, HDM submits and relies upon the accompanying HD MEDIA, 
LLC'S MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR SUMMARY 


JUDGMENT and the following exhibits: 


1, Exhibit I: MEMORANDUM IN SUPPORT OF DEFENSE MOTION NO. 3: 
‘TRANSFER TO ANOTHER DISTRICT FOR TRIAL, filed in United States v. 


Donald L. Blankenship, 5:14-c1-00244; 


‘Plain in his First Amended Complaint misidentifes the “The Charleston Gazetto- 
“Mail” asthe “owner ofthe Charleston Gazette; infact, ILD, Media, LLC isthe publisher ofthe 
Charleston Gazette-Mail, Paint has been informed but taken no action to eorec his ero. 
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Exhibit 2: Excerpt from MSHA Report of Investigation into the Fatal Underground 


Mine Explosion, April 5, 2010; 


Exhibit 3: Declaration fom Kelly Meritt with attachments thereto 

4, Exhibit 4; Excerps from April 29 and 30, 2021 Deposition of Plaintiff Don 
Blankenship; and 

5, Exhibit: PLAINTIFF DON BLANKENSHIP'S AMENDED RESPONSESTO 

FIRST SET OF INTERROGATORIES BY DEFENDANT AMERICAN 


BROADCASTING COMPANIES, IN 


Plaintiff provided similar discovery 
‘responses to other Defendants in tis ease, which were attached as Exhibit 22 to the 
Fox News motion, Exhibit 37 to the CNN motion, Exhibit 9 to the MSNBC motion 


and Exhibit 39 to the Washington Post motion. 


(! Robert M. Bastress II 
Robert M. Bastress IT (W.Va 1D. No. 9616) 

Lonnie C. Simmons (W.Va. LD. No. 3406) 

DIPIERO SIMMONS McGINLEY & 

BASTRESS, PLLC 

608 Virginia Street, East 

Charleston, WV 25301, 

‘Tel; (304) 342-0133 


Attorney for HD. Media, LLC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA, 


‘AT CHARLESTON 
DON BLANKENSHIP, 
Plaintiff, 
v Civil Action No, 2:19-00236 
‘Guage John T, Copenhaver, Je) 


FOX NEWS NETWORK, LLC, etl, 


Defendants, 


CERTIFICATE OF SERVIC 


1, Robert M. Bastress Il, hereby certify that on this 21" day of June, 2021, I electronically 
filed the foregoing document with the Clerk ofthe Court using the CM/ECE system which will ead 
notification of such filing to all CM/ECF participants 


‘) Robert M, Bastress Il 
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